
Response to Comments
for

June 1999 Water Transfer Prog-ram Plan

O. General Responses

WT 00-1. Requiring water suppliers to meet water use efficiency requirements in order to
participate in a water transfer will not negatively impact a water market. This requirement,
as currently discussed in the June 1999 Water Use Efficiency Program Plan, is that a water
supplier will participate in urban or agricultural planning and implementation programs,
administered by the California Urban Water Conservation Council and the Agricultural
Water Management Council. A key aspect of these programs focuses on the identification of
feasible conservation measures, not necessarily the immediate implementation. Therefore, a
water supplier could easily be in compliance with the council’s process prior to
implementing all feasible conservation measures. They would then be able to participate in
a water transfer by acquiring water (buyer) until feasible conservation measures can be put
in place or generating revenue (seller) to finance water conservation measures.

WT 00-2. The June 1999 Water Transfer Program Plan does not attempt to estimate the
potential volume of water that may be transferred under any particular market conditions.
Because it is extremely difficult to understand the reaction of buyers and sellers to market,
water resource, and local Conditions, it is difficult to estimate how much water could be
transferred in a given year. The CALFED Water Transfer Prog-ram is intended to resolve
issues regardh~g the functions of a market: opera[-ional and technical rules; third-parD,
resource protections; and conveyance constraints. The Preferred Alternative does not
include an)’ specific transfers as part Of the Water Transfer Program. (Other aspects of the
CALFED Program such as the Ecosystem Restoration Program do identify water transfer
actions. These will obtain temporary water supplies for instream flow purposes and wiII be
subject to project specific environmental compliance when willing sellers are identified. )

WT 00-3. Water transfers are based on the premise of a voluntary transaction between a
wi!ling seller and a willing buyer. Such a market exists already. The CALFED ¼Tater
Transfer Program simply seeks to improve the structure in which this current market
operates. CALFED is not in the business of developing specific water transfer proposals
(with the exception of programs funded through CALFED that may seek to purchase water
from wilIing sellers to augment instream flows). Specific transfer proposals will continue to
be developed by local interests interested in participating in a water market.

CALFED is not attempting to discourage or promote.particuIar water ~ransfers intended to
move water from one area of the state to another; CALFED is not halting water transfers
until such time as new storage is developed; CALFED is not implementing actions that
wouid result in mandatory or uncompensated water transfers.

Man), stakeholders have expressed concern that CALFED will promote transfers that violate
water rights established in the California Water Code, adversely affecting .both local surface
and ~roundwater resources. This is not true. The Water Transfer Program. entails changes,
clarifications, and enhancements to apprgval procedures, operationaI requirements
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(reservoir refill and carriage water requirement, etc.), and analysis m~d disclosure
requirements. Nothing in the program changes existing water rights or other California
Water Code provisions such as the."nodnjury" rule, or authorizes inappropriate transfers
or stops appropriate transactions.

One action CALFED will implement is to have CALFED. agencies with transfer approval .
jurisdiction require transfer proponents to provide an analysis of potential groundwater
impacts. This information will result in increased understanding of groundwater impacts
that may be associated with a proposed transfer and allow for approval, conditioning, or
denial of the proposal by the appropriate regulating entity based on information that may.
have othei’wise not been provided.

It should also be noted that, as of. October 1999, Governor Davis has signed legislation (SB
970) that includes additional water rights protection provisions. The author of this bill,
Senator Jim Costa, intended these pro%sions to provide additional water rights protection
to those who offer their water for temporary transfer to other users, including the
environment. CALFED belie~;es this bill sufficiently addresses the issue whether additional
water rights protection is needed.                    ]~p/~ ~vcd~,J~d~

WT 00-4. A viable water market exists today. Each year, literally/ta~ of thousands of acre-
feet of water are transferred between various Water users throughout the state. This does
not mean there are not problems with water transfers that are yet to be fully resolved. It is in
this context that CALFED has developed the Water Transfer Program Plan. The program is
focused on resolving these problems while facilitating the further development of the water
market.

For instance, statutes and rules governing water transfers exist at both the state and federal
levels, but not everybody agrees with their interpretation and application by the entities
granted jurisdictional authority. CALFED has identified programmatic level actions to
clarify and standardize these rules. Because the rules are complex and each transfer
situation is unique, it could take several months to make changes to the existing rules. In the"
mean time, deliberations at the State Water Resources Control Board may help provide
more immediate clarity on interpre~g a few provisions of the California Water Code.

WT 00-5. CALFED is a consortium of state and federal agencies with water or
environmental management responsibilities in the Bay-Delta system. Therefore the decision
makers of CALFED are the same agencies that are active in discussing water transfer
matters in forums outside of CALFED. As part of CALFED, these same agencies are
working together to better define and disc!ose their water transfer policies and procedures,
thus.allowing CALFED to find opportunities for improvement. However, as CALFED

~ works toward solutions, stakeholders conKnue to bring water transfer issues before the State
Water Resources Control Board and the California Legislature hoping to get rapid changes
implemented. Unfortunately, this takes time and energy away from these same agencies
participating as part of CALFED. Reacting to issues raised in "outside" forums, particular
CALFED agencies will tend to stick strongly to their current policies and positions. Until
CALFED can facilitate consensus that may lead to changes in these policies, this is not a
surprising reaction.
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WT 00-6. Performance criteria developed for the Water Transfer Program will consist of
ensuring that actions identified in Section 4 of the June 1999 Water Transfer Program Plan
are implemented, including establishment and funding of a clearinghouse and adoption by
state and federal approving agencies of additional impact disclosure requirements. !n
essence a performance criteria could be developed for each of the actions listed in Section 4
of the document.

WT 00-7. AS stated in other sections of the Programmatic EIR/EIS, the CALFED Preferred
Alternative does not include land fallowing as a direct means of obtaining water supplies.
Land fallowing, however, may result from locally initiated water transfer proposaIs,
CALFED Ecosystem Restoration Program actions, and Levee System actions. Several of
these actions are intended to improve habitat and levee integrity but are not included as a
water supply .measure. Any changes to the use of water associated with these lands would
have to be discussed with the water right holder at the time of the specific action.

WT 00-8. The CALFED Program does not incIude a description of historic transfers and
their benefits to both the buying and selling participants and regions, but there are
numerous benefits from properly designed and executed water transfers. Not only can a
transfer provide a revenue stream for one-time capital expenditures, it can provide a useful
revenue stream to assist economic sustainability and regional water resource goals for a
community - if proactively planned with the appropriate project "ownership".

WT 00-9. Water tranbfers involve a change in the use of water rights, on a temporary or
permanent basis. For transfers subject to State Water Resource Control Board jurisdiction,
the water right holder must petition for change. CALFED has no intention of chan~ng this
basic premise. Generally a water user who is provided water through a water right held by
a water supplier does not have the authority to transfer that water without the water right
holder’s (supplier) permission. In the case of the CVP, federal law allows for "user" initiated
transfers, but the USBR, as a practical matter, still requires district interaction prior to
federal approval.

WT 00-10. Water tr.ansfer proposals need to be able to document how much water is made
available to transfer and what action is resulting in the availability. Such assessments
require proponents [o satisfy the queries of other legal users that there is "real" water
available. The best way to accomplish this is through comprehensive measurement systems
that document water movement throughout a particular system. It does not necessitate
metering of every field delivery.

WT 00-11. Water transfers are one of several water management tools included in the
CALFED Preferred Alternative. CALFED is assuming that the current water market wili

¯ ~ cont-inue to function and, with CALFED’s in-tprovements, wil! be stronger in the future.
However, other aspects of the Program are not dependent on changes to the existingwater
market. Even given the existing water market, CALFED’s other actions will still be
implementable and will move the State toward a long-lasting solution.

WT 00-12. Water transfer proposals need to be able to document how much water is
available to transfer and what action results in the availability. Such assessments allow
proponents to demonstrate that there is "real" water available. Water currently flowing to
degraded groundwater or sal~ sinks is an ideal example of real water than can be conserved
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and made available to transfer. Other examples include reservoir re-operations, land
fallow, ing, and conjunctive use. Regardless of the method used to make water available for
transfer, the tr~ansfer must satisfy the applicable test of "no-injury" to legal users of water,

including in-Delta water rights holders.

WT 00-13. This comment speculates on the possible outcome of Phase 8 of the State Water
Resources Control Board’s Bay Delta proceedings. The Water Transfer Program Plan makes
no assump[ion about any specific result of that proceeding with respect to water allocations.
The Program Plan assumes only that a voluntary, willing seller-willing buyer water transfer
market is part of the Water management landscape in California and will con[inue to be an

important tool for water management in the future. It is true that to the extent water rights
are re-allocated or diminished through independent legal or regulatory processes, a
negative effect on the water transfer market may result, simply because~’there will be less
water held under private water rights to transfer in the open market. The Program also
ackno~vledges that water transfers in and of themselves do not create additional water
supply and are not a solution to the long term water management problems 9f the state.
This issue is also addressed in the components on water use efficiency, conjunctive use, and

storage.

WT 00-14. The existing water market has indicated that the price paid to the seller ranges
from $20 to $200 an acre-foot. It is Hkely that increased competition for the limited amount
of water made available by willing sellers w, ill raise these prices. I-Iowever, it is very
unlikely that tl~is price will increase so high that nobody would be farming. This is
primarily because of other options, such as w-ater conservation, water recycling, mad even
sea~va~er or brackish water desalting that become more competitive as the price for water on
the market increases. These options also Can be more reliable as a local supply and have
other advantages over water transfers.

Furthermore, the demand for municipal and industrial water is relatively small against the
total agricultural use. Even if all municipal and industrial demand was met with
agricultural transfers, it would not put agricultural out of business..

~IVT 00-15 The CALFED Prooram s proposal to condition the construction of new storage
on making improvements in the structure of the water ~ransfer market would be satisfied by
.i._n.3plemen .~ing the actions described in the lune 1999 Water Transfer Program Plan. There
are no target quantities in this proposed condition. The condition could be satisfied, for
instance, by implementing the water transfer information clearinghouse, clarifying
definitions of transferable water, and having agencies adopt a additional disclosure
requirements.

~T 00-16. The requirement to show efficient use bv both the buyer and the seller in a -~vater
transfer transaction is based on the premise that all water users should be using water in the
most efficient max~er feasible (as discussed in the CALFEE) Water Use Efficiency Program).~
This requirement would be satisfied by a seller being in compliance with plm~ing and
implementation guidelines developed and administered by the California Urban Water
Conservation Council and the Agricultural Water ~anagement Co~mcil.
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1. Introduction

1.1 WHY CALFED HAS INCLUDED WATER TRANSFERS IN THE PREFERRED
PROGRAM ALTERNATIVE

WT 1.1-1. Attachment I to this document is a list of participants in the Bay-Delta Advisory
Committee’s Water Transfer Work Group. The group met monthly for over a year, from
August 1997 until November 1998. The participation of members listed below fluctuated,
but all were present at one time 6r another in the 14 meetings held. This group was
instrumental in helping identify issues and constraints and to develop and discuss potential
solution options.

WT 1.1-2. The Water Transfer Program Plan does not propose any changes to current legal
or regulatory requirements for water transfers, except that specified information regarding a
proposed transfer would be provided to the Water Transfer Clearinghouse. The
clearinghouse would not have any regulatory authority over a transfer (see Response to
Corrunents WT 4.4.1-10). The Program Plan recognizes that water transfers must be
developed by local interests and will be subject to local control and approval, subject to
applicable federal and state law and the regulatory jurisdiction of the State Water Resources
Control Board.

1.2 THE ROLE OF WATER TRANSFER IN WATER MANAGEMENT

WT t..2-1. As described in this section of the June 1999 Water Transfer Program Plan, water
transfers are considered by the Program to be only one of many water supply management
tools available to help resolve current water conflicts. Water transfers are based on the
premise of "willing seller/willing buyer" and will continue to help meet water supply
needs as hydrology and regulations continue to change. However, because markets are
based on the willing-hess to sell, CALFED cannot readily predict the quanti~, of water that
may be made available for "sale" under different conditions. Even without this information,
CALFED believes it is inaccurate to assume that water transfers are a threat to responsible
planning. Responsible planning is exactIy what the CALFED Bay-Delta Program is about
and as a result it has developed the Preferred Alternative that combines numerous complex
and inter-linked actions to resolve a statewide problem.

WT 1.2-2. The potential benefits offered by water transfers identified in this section of the
June 1999 Water Transfer Program Plan are not applicable in all cases nor in all regions of
the State. Each, however, is a legitimate benefit that has been achieved by one or more
transfers in the past. CALFED does not assume that any future water transfers would
provide all of these benefits. Benefits will be case-specific.

Furthermore, CALFED recognizes that water transfers are not a source of "new’: water.
Rather they are a mechanism tO allow water to move between water rights holders and
other users, including the environment.

WT 1.2-3. As described in this section of the June 1999 Water Traftsfer Program Plan, one of
the primary benefits of water transfers is "helping to relieve the mismatch ... by moving
water available in one area to satisfy needs in another area." This is a broad description.for
allowing the reallocation, .on a temporary or permanent basis, of Water diverted for one use
~o be transferred for use elsewhere. Transfers shift existing water uses. and do not result in
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additional diversions from the environment. [For instance, if some water currently diverted
to export regions for agricultural uses was transferred to an urban use (also in the export
area) through land fallowing or conservation activities, future demands for increased export
diversions to meet growing urban needs could be reduced, though existing diversions levels
would remain constant.]

This also means that water transfers can provide water for other uses within the same basin.
Transfers do not have to r~sult in water moving out of a basin.

WT 1.2-4. Water transfers are simply the legal mechanism to move water between legal
users of that water. If conservation efforts reduce evaporation or reduce water flowing to
unusable groundwater sources, it is the conservation effort that creates the ’;new" water, not
the transfer activity. This is an important distinction. The statutes and poIicies that govern
water transfers are based on how the water is made available to transfer, not on the simple
fact that there is a "transfer". For instance, water made available through conservation, land
fallowing, reservoir re-operation, contract entitlement shifts, or other mechanisms needs to
satisfy particular "tests" to ensure that the water truly exists and that it can legally be
"transferred" from one user to another. CALFED agrees that many mechanisms can create
new water, but it is not the transfer that does so. It is the method employed by the water
user to implement a change in place of use. The State Water Resources Con~’ol Board treats
a transfer proposal as an application for a "temporary change" of a water right. The transfer
is simply the mechanism to move the water made available through some action.

WT 1.2-5. CALFED agrees that water transfers can result in the movement of water between
uses.with different economic values. However, CALFED is not trying to direct a certain type
of market. A market needs to operate with relative freedom to determine who is willing to
sell, who is willing to buy, and at what price. The CALFED Water Transfer Program is
improving the framework within which this market will continue to function (i.e., the
policies, rules, and protocols). Some water may be transferred from "low-value" uses to
"high-value" uses, if the willingness exists. This is a difficult scenario to evaluate in a
programmatic document. Therefore, the use of the CALFED’s Economic Evaluation of
Water Management Alternatives effort may be the more appropriate location to perform
different "willingness to sell" scenarios. This work is already underway but is envisioned as
a tool for helping make decisions during Stage 1, not now.

WT 1.2-6. CALFED does not believ.e that all water currently put to beneficial use in the
Sacramento Valley will transfer it to areas outside the Sacramento Valley. However, one of
the Water Transfer Program objectives is that more analysis and disclosure of potential
impacts, including cumuIative impacts, of water transfers be part of the public debate on
specific transfer proposals.

WT 1.2-7. Water transfers can be designed to operate on several different time frames. One-
year, annual long-te.rm, opVionaI Iong-term, and permanent transfer of water rights are all
examples. The Owens Valley example cited by many stakeholders as a reason to be
concerned with protecting water rights is actually an example of a permanent sale of water
rights. Though such transfers may still occur, the majority of transfers that have been
happening and are anticipated by buyers and sellers are one-year transfers and various
types of long-term arrangements with life spans of 5, 10, or 20 years. The ~urrent transfer
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provisions in the California Water Code specify ’that transfers of this sort do not change the
underlying water rights.

Furthermore, as of October 1999, Governor Davis has signed legislation.(SB 970) that
includes additional water rights protection provisions. The author of this bill, Senator Jim
Costa, intended these provisions to provide additional water rights protections to those who
offer their water for sale - helping further ensure that water rights held by many northern
California interests.would not be put at risk by offering water for temporary transfer to..
other users, including the environment. CALFED believes this bill removes the need for it to
further investigate the need for additional water rights protections.

WT 1.2-8. Water transfers will continue to be governed by California water rights Iaw.
Actions taken by the United States or other countries under agreements such as the North
American Free Trade Agreement (NAFTA) wil! not undermine the State’s system of water
rights.

1.2.1 Relationship to Other Programs

WT 1.2.1-1. As described in this section of the June 1999 Water Transfer Program Plan,
CALFED believes that storage and conveyance must be enhanced to a!low transfers to play
an optimal role in statewide water management. However, even without improvements in
storage or conveyance, CALFED intends to resolve issues that constrain the existing transfer
market, including issues such as third-parW impacts, operationa! rules, and approval
processes.

WT 1.2.1-2. As described in this section of the June 1999 Water Transfer Program Plan, rite
CALFED Preferred Alternative includes several mechanisms to ensure water is available for
augmenting instream flows or for improving the health of fisheries. One of these is water
transfers - purchasing water from a willing seller. The Water Transfer Program is
improving the framework within which transfers operate. The transfer program, howeverj
is not where specific water transfer needs are discussed. These and other mechanisms
including regulatory actions, fish screens, flexibility in DelLa operating standards, the
Environmental Water Account, and habitat restoration, to name a few are discussed in other
par.ts of the Preferred Alter.native. The Water Transfer Program is evaluat-ing additional
mechanisms described in Section 4 of the June 1999 Water Transfer Program PIan~ such as
improved tracking and monitoring protocols for water transferred to the environment, and
the possibilit%, of establishing additional protections for instream flows. CALFED sees water
transfers and improvements in the water transfer framework as one tool to be used in
achieving to goal of a healthy ecosystem.

1.3 PROGRAMMATIC NATURE OF THE WATER TRANSFER FRAMEWORK

2. water Transfers Defined

WT 2~.1. As discussed in the sidebar in this section of the June 1999 Water Transfer Program
Plan, CALFED is not in the water transfer business. Because of the Program’s focus on the
structure and operation of the water market, analysis of specific Water transfers is not
appropriate in this programmatic environmental document. As willing sellers and willing
buyers continue to come together, individual transfer proposals will need to comply with
state and/or federal regulatory and environmental requirements. At such time, these
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transfers will necessarily undergo more detailed analysis to ensure water rights are
protected, thirdoparties impacts are appropriately handled, and environmental impacts are
avoided or mitigated.

2.1 WATER TRANSFER LAW AND POLICY: STATE AND FEDERAL

WT 2.1-1. The overview of water transfer law in this section of the June 1999 Water Transfer
Program Plan was intended to b.e just that, an overview. CALFED will consider expanding
some aspects of the overview to try to articulate CVPIA provisions and how they interact
with state law and to explain the definition of "imported water" as used by the State Water
Resources Control Board~

WT 2.1-2. The CALFED Bay Delta Program does not have any legal or regulatory
jurisdiction over transfers or over the application of the "no injury" rule in state law.
CALFED does not intend to recommend changes to the current system of water rights as
defined in the California Water Code. The Program Plan recognizes and attempts tO
describe how Code sections such as the "no injury" rule are generally applied by the
regulatory agencies.

Individual water transfer proposals will be subjec.t to applicable federal and state law and,
in some cases, the regulatory jurisdiction of the State Water Resources Control Board. The
State Water Resources Control Board has no authority to directly address groundwater
rights but does consider impacts to groundwater users as part of its evaluation of "no-
injury" for specific water ~ransfer proposals¯

l~urthermore, there are provisions in the Water Code that do require water transfer
proposals to satisfy groundwater management requirements as one aspect of approval, for
instance, SeciJon 1745110. IVlost proposed [-ransfers do not fall under these provisions,
however.

To help with this si~a~ion, as stated in section 4.4.2 of the June 1999 Water Transfer
Program Plan, CALI~ED is implementing a requirement for ~ransfer applicants to provide
groundwater impacts assessments prior to. review of the application by the relevant state or
federal agencies. This disc10sure requirement is intended to provide analysis when it

otherwise may not be required.

WT 2.1-3. The CALI~ED Bay Delta program does not have any legal or regulatory
jurisdiction over transfers or over the application of the "no injury" rule in state law.
CALFED does not intend to recommend changes to the current system of Water rights as
defined in the California Water Code. Individual water transfer proposals will be subject to
applicable federal and state law and, in some cases, the regulatory jurisdiciion of the State
Water ReSources Control Board. CALFED is not intending to promote one type of [Tansfer
over another.

3. Identification of Issues and Potential Solution Options

3.1 IDENTIFICATION OF ISSUES

~.2 ESTABLISHMENT OF POTENTIAL SOLUTION OPTIONS
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3.3 ENVIRONMENTAL, SOCIOECONOMIC, AND WATER RESOURCE
PROTECTION

WT 3.3-1. The potential solution options identified for each issue in this section of the June
1999 Water Transfer program Plan, were developed through numerous stakeholder and
inter-agency meetings. The strategic plan of action to resolve each of these issues is
described in Section 4 of that document. For each issue, only one solution option was
brought forward. The selected option was. the result of many months of stakeholder and
CALFED agency meetings and discussions. The solutions chosen typically do not fully
satisfy all stakeholders and CALFED agencies. They do, however, represent consensus
solutions that provide some satisfaction to all parties.

3.3.1 Third’p~rty Socioeconomic Impacts

3.3.2 Groundwater Resource Protection

WT 3.3.2-1. The CALFED Program has developed a set of conjunctive use principles that
articulate the need for local ownership, local involvement, and local acceptance of
conjunctive use projects, including a need to adequately address third party concerns. These
pr~inciples can be found in the June 1999 Phase II document that was an appendix to the
draft Programmatic EIR/EIS.

3.3.3 . Area of Origin and Watershed Priorities

3.3.4 Environmental Protection in Source Area

3.3.5 In-stream Flow (Section 1707) Transfers

3.3.6 Rules and Guidelines for Environmental Water Transfers

3.4 TECHNICAL, OPERATIONAL, AND ADMINISTRATIVE RULES

3.4.1 Transferable Water and the ’;No Injury" Rule

WT 3.4.1,1. The identification of water as "imported" falls under the jurisdiction of the State
Water Resources Control Board. (%%%% % % need to add Jerry John’s input).

WT 3.4.1-2. CALFED did not create the definitions or rules for saved or conserved water, or
the concept of "real water". This section of the June 1999 water Transfer Program Plan
attempts to objectively describe how. the existing law is interpreted and applied by the
agencies (primarily, the State Water Resources Control Board, the Department of Water
Resources and the Bureau of Reclamation) with varying degrees of jurisdiction over water
"transfers. The CALFED Bay Delta Program does not have any legal or regulatory
jurisdiction over transfers or over the application of the "no injury" rule of state law. The
Program Plan recognizes and atiempts to describe how the "no injury" rule is generally
applied by the regulatory agencies. The Program Plan specifically recognizes that there is a
difference in opinion among various interests as to how the "no injury" rule should apply to
some types of transfers and that there are differences in viewpoints about the transferability
of saved or conserved water. The intent of the Program Plan is to identify and describe these
issues and to propose solutions or solution processes which will facilitate the further
development of the already existing water transfer market, while protecting loca! water
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rights and h~terests. Solutions were presented in Section 4 of the June 1999 Water Transfer
Program Plan, not in Section 3.

The comment accurately states the problem of interpretation of Water Code provisions by
noting that in the Sacramento Valley tailwater or return flows that are not recaptured for
direct use by the diverter generally return to the system.This very directly highlights the
problem of transferability of saved or conserved water, since one of the tests of
transferability is whether the water would be used downstream in the absence of the
transfer (i.e., returns to the system). If so, the "no injury" rule is applicable and the transfer
could not be approved. The comment states an interpretation of the "no injury" rule which
is inconsistent with the interpretation made by the State Water Resources Control Board.
Not all conserved or saved water is transferable. Saved or conserved water may be
transferrable if it meets the transferability tests of other provisions of California, such as the
"no injury" rule. The Seniority .of a water right is irrelevant to the determination of the
applicability of the "no injury" rule.

3.4.2 Saved or Conserved Water

3.4.3 Operations Criteria anti.Carriage Water Requirements                            ,

~/~, WT 3.4.3-1. The comment notes that conveyance of a water t~’ansfer across the Delta does
not reduce Delta outflow, but may require additional releases to maintain a salinitv

~ requirement. (????? Talk with Cowin or Finch)

3.4.4 Rese~-olr Refill Criteria

~,, WT 3.4.4-1. The lune 1999 Water Transfer Program Plan accurately states that "Transfero,r,s
:~ ~f .’~.~,~ of stored water contend that their actions do not cause harm to otIfier legal users of water.

~ 6~ .~.~,. CALFED believes the issue descriptiovts adequately port~’avs the issue. More emphasis

~.~,[~- should be placed on considering the solutions’disCussed iz~ Section 4. The CALFED agencies

~ ~
are connn~tted to s~andardizing the application of refill criteria through stakeholder

~, ~ ~,~ interaction. This wilI occur early during Stage I implementation.
35 !zVHEELING AND ACCESS TO FEDERAL AND STATE CONVEYANCE

3.5.~1 Predictability of Access £or Trans£erred Water in Existing Facilities

3.5.2 Priority o£ Transferred Wa[er in New Facilities

3.~.3 Wheeling Costs

4. Prog-ram Framework

WT 4-1. The June 1999 Water Transfer Program Plan is CALFED’s strategic plan to improve
the framework witt~in which the water markek in California functions. Seceion 4 of the June
1999 Wa~er Transfer Program Plan describes several actions and processes for resolving
issues. These are necessarily programmatic in nature, since the CALFED Bay-Delta program
is compleeing the programmatic impact analysis at this time. As stated in Response to
Comment #WT 00-4, the existing California Water Code provisions and articles of the 1992
Central Valley Proiec~ Improvement Act contain the "ruIes" governing current market
functions. CALFED agrees that they need to be improved, but disagrees that there is no
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viable market in the meantime. Ma.ny stakeholders have commented that they do not want
the CALFED Water Transfer Program to adversely affect their current ability to transfer
water.

CALFED agrees with the immediate need to continue to move toward resolution on all of
the issues described in Section 3 of the June 1999 Water Transfer Program Plan. The actions
and processes in Section 4 describe the work plan that CALFED is following. Early
implementation of some of these actions is feasible and is currently underway. Otherwise,
implementation is expected during the early years of CALFED’s Stage 1. More detailed
descriptions of many of the actions are included in the Final Water Transfer Program Plan
that accompanies this document.

WT 4-2. As described for many of the actions identified in this section of the June 1999~
Water Transfer Program Plan, stakeholder involvement is critical to successful
implementation of these actions. At this time, specific actions are only described at a
programmatic level. This is in part because of the need for more stakeholder interaction to
discuss specific components of each action. Plans for stakeholder involvement during the
Stage I are being developed and in some instances, moving forward. For example, CALFED
is working with the Bay-Delta Modeling Forum to facilitate a public workshop to discuss
appropriate modeling tools for estimating carriage water requirements. Consensus on a tool
will only come after such stakeholder interaction. Other actions will have similar
stakeholder involvement.

One of the reasons CALFED has limited stakeholder interaction during the f.ew months
prior to the release of the June 1999 Water Transfer Program Plan was because of a need to
facilitate inter-agency discussions on several key issues where CALFED agencies have
jurisdiction. Clear disclosure of current interpretations by DWR and USBR on particular
Water Code provisions is essential for engaging stakeholders in useful interactions.
Stakeholder h~eraction will be increased for these ~’pes of issues during Stage 1
implementation.

WT 4-3. The concern that CALFED agencies which participate in developing solutions for
water transfer constraints have a conflict of interest, because they themselves participate in
markets and have water rights to protect, is valid. However, these agencies also have legal
authority and responsibility for water transfers under state and federaI statute, and are
required to be involved in the review and approval of water transfer proposals. CALFED
hopes that actions described thro~dghout this section of [he June 1999 Water Transfer
Program Plan will help eliminate these concerns. For instance, developing standard
definitions for ~’ansferable water is an important objective, but not very useful if those
definitions are developed with absolutely no stakeholder interaction and debate. CALFED
reco~-~izes that the key to moving forward with a market is to have a!l water rights interests
agree to standardized procedures for determining transferability. This would mean that
federal agencies buying water for sVreamflow would be subject to the same rules and
definitions that local public entities would be. This will not be an easy task and will require
time and dedication by stakeholders to have objective discussions on such issues. As
described in Condiment Response #4-2, stakeholder interaction will be increased as we move
into implementation stages. The actions described in the final Water Transfer Program will
stil! be programmatic in nature.
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WT 4-4. Consistent terminology is vital to overcoming concerns about water transfers and
allowing legitimate issues to be addressed: Through the implementation of actions
described throughout this section of the June 1999 Water Transfer Program Plan, CALFED
Will strive to build standard, muhaally agreeable language for water transfer related terms.
This will most likely manifest itself through the development of a web-based water transfer
application system where adherence to and understanding of terms is critical to successfully
inform water transfer interests about requirements, procedures, and protocols.

WT 4-5. CALFED is not promoting a "flee" water transfer market. The Water Transfer
Program actions are intended to improve the structure of the current water market,
including man)’ regulatory protections and protocols. This section of the Jurie 1999 Water
Transfer Program Plan fully describes the programmatic actions CALFED will implement
during Stage 1 (after the signing of the Record of Decision on a Final Programmatic
EIR/EIS).

WT 4-6. The actions listed in this section of the June 1999 Water Transfer Program Plan are
intended to result in similar improvements to the current water market.

WT 4-7. CALFED agencies, especially the California Department of Water Resources, the
U.S. Bureau of Reclamation, and the State Water Resources Control Board are all actively
participating in developing CALFED’s Water Transfer Program. These agencies are
comn~itted to resolving differences, improving coordination, and working with stakeholders
to make necessary improvements in the existing water market framework.

4.1 OBJECTIVES GOVERNING THE DEVELOPMENT OF SOLUTION OPTIONS

WT 4.1-1. CALFED agrees with ~is suggestion and has incorporated the change.

WT 4.1-2. The objectives and criteria included in this section of the June 1999 Water
Transfer Program Plan already embody this principle..

4.2 INTEGRATION OF SOLUTION OPTIONS

4.3 FORMAT OF RECOMMENDATIONS TO RESOLVE ISSUES

4.4 ENVIRONMENTAL, SOCIOECONOMIC, AND WATER RESOURCES
PROTECTION SOLUTIONS

WT 4.4-1. As part of the effort to facilitate instream transfers under Water Code Section
1707, CALFED is developing improved tracking and monitoring protocols to ensure water
designated for a particular downstream purpose reach its destination. CALFED will
formalize when and how those transferring water to the streams can use this provision to
protecf their investments.

In addition, all water transfer proposals that involve local agency action or review by state
or federal agencies need to comply with appropriate environmental impact assessment

¯ requirements. This legal requirement will not be affected by actions of the CALFED Water
Transfer Program~ and in many instances should be erfflanced.
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WT 4.4-2. Actions included in this section of the June 1999 Water Transfer Program Plan are
intended to increase the level of protection for third party interests and improve
understanding of water transfer benefits and impacts. Action~ such as additional analysis
could seem counter-productive to proponents, but they are really intended to address the
realities, fears and perceptions of third party and source area interests. CALFED is
concerned that a lack of information and understanding of transfer impacts results in
further barriers to viable water transfers. However, this same lack of information can allow
irresponsible transfers to be approved, resulting in unnecessary impacts to local resources. It
is CALFED’s belief that by being more forthright with information, transfer proponents can
alleviate many third party concerns by fully disclosing what may happen to local resources
and how such impacts will be avoided or mitigated. A water transfer market cannot
function efficiently without a free flow of information among transfer proponents and third
party interests. CALFED’s actions move toward that long-term objective of a regulated and
protective market that will provide local benefits as well as benefits to the buying and
se!ling entity and reg-ion.

WT 4.4-3. CALFED agrees that there should not be significant impacts imposed on low-
income farm workers as a result of water transfers. However, CALFED does not agree that a
"tax" paid by proponents would facilitate a water market, it may instead create an
obligation that would discourage desirable transfers. CALFED intends that efforts of the
clearinghouse will help reduce the potential for adverse impacts to local work forces by
facilitating research and development of mitigation "to01 boxes". Project specific mitigation
may include fees to be paid but may not. A universal tax is inappropriate.

4.4.1 Water Transfers Information Clearinghouse

WT 4.4.1-1. As discussed in this section of the June 1999 Water Transfer Program Plan, a
clearinghouse would be created to perform several functions. Through the facilitation and
development of impact assessment tools and mitigation strategies,, the clearinghouse will be
able to help third-parties ensure that their interests are considered in the evaluation of water
transfer p.roposals. The clearinghouse could develop a "toolbox" of mitigation strategies.
which would be useful to local interest concerned about transfer impacts. The clearinghouse
will also facilitate research regarding the cause/effect relationships between changes in
water management as a result of transfers and attributes such as local groundwater
resources, terrestrial habitats, and job base. The clearinghouse should also ensure that all
information regarding a proposed transfer is publicly disclosed, so that both local and
state/federal entities are better enabled to make decisions with a full understanding of the
proposed transfer.

WT 4.4.1-2. As referred to in this ~ection of the June 1999 Water Transfer Program Plan, the
CALFED Comprehensive Monitoring Assessment and Research Program (CMARP) concurs
with the need for development of baseline hydrologic surface and groundwater
information. Through CMARP and the information clearinghouse, such information will be
developed. This type of general information should provide transfer proponents as well as
local interests with a broader understanding of basic configurations and relationships of
their local water resources. Additionally, monitoring of specific water transfer projects will
need to be included as part of each water transfer proposal. One way to ensure this is
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included is by developing mitigation and monitoring tools as described in Comment
Response WT 4.4.1-1 for use by project proponen[s and local and state agencies with
iurisdic[ion over a specific water transfer.

WT 4.4.1-3. The term "if necessary" in this sentence refers to whether the proponent needs
such a "toolbox" of mitiga[ion strategies. The toolbox will be developed by the
clearinghouse and will be used by proponents ~’if necessary".

WT 4.4.1-4. The clearinghouse described in [he ~une 1999 Water T~’ansfer Program Plan vcill
assist with disclosure of information through the use of a web site.~ As applications are
submitted to the Depart~znent of Water Resources, the State Water Resources Control Board,
and/or the U.S. Bureau of Reclamation, the agencies will forward the information to the
clearinghouse for "posting". (Currently, not all transfers go through the State Water
Resources Control Board process and are not adequately no[iced.) It will still be the

responsibility of local interests to monitor this information to ensure they know about
proposed transfers that may affect them. The clearinghouse may also provide a public
forum, or ensure that such is provided, for a public discussion of proposed transfers, as
needed.

Legislation recently signed into law by Governor Davis (SB 9Y0) adds provisions to the

California Water Code that impose some additional noticing requirements on transfer
applicants.

WT 4.4.1-5. CALFED believes that the clearinghouse will assist with developing a better
understanding of the relationships between ~,ater sources, transfers, and various
"e×ternali[ies" (e.g., third par~y impacts). Improved understanding should help ensure that
water transfers occur w~hen there is appropriate support for them and necessary impacts are
mitigated. CALFED’s Water Transfer Program, ho~vever, is based on the current system of
water rights in California, and current la~ does not require that water rights holders be
responsible for all impacts of a transfer. CALFED anticipates that, by development and
disclosure of better information and research findings, impacts that may occur from a water
transfer are better known and issues about responsibility can be more easily resolved.

WT 4.4.1-6. CALFEE) agrees that disclosure of environmental impact information associated
with a proposed transfer is necessary. It is the intent that the clearinghouse~ upon receipt of

a proposal, would "post" all relevant information, including aH impact reports, on a web-
site for public review. This posiing~is simply for. disclosure purposes and does not ini[iate
any formal public review process. The reviewing and approving agencies (USBR, DWR,
and SWRCB) would provide the appropriate public involvement forums in accordance with
exis~ng legal requirements.

WT 4.4.1-7.. Any models developed or facilitated by CALFED to improve our collectiVe

understanding of ground~vater and surface water interactions would be necessarily be
directed toward specific basins or groups of basins. CALFEID does not intend that one
Cen~al Valley model be developed.

WT 4.4.1-8. The intra-distriCt water transfers referenced in this section of the ~une 1999
Water Transfer Program Plan are those [hat happen wl~en water users within a district

transfer their surface water among each other. This is heavily practiced in districts such as
Westlands Water District, a Cen[Tal Valley Projec[ conN’actor. CALFEE) does not see long-
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term cumulative impact potential from these types of transfers. They require only the
approval of the water district and only involve water rights or water contracts that the
disti’ict already holds. In recent years, Westlands Water District alone has had several ’
thousand water transactions among its growers.

WT 4.4.1-9. The referenced statement from the June 1999 Water Transfer Program Plan is
included in a section on optional functions of a clearinghouse..The clearinghouse is not
intended to be a new regulatory entity. Its primary function will be public disclosure of
proposed water transfers.

WT ~.4.1-10. The functions of the clearinghouse are two:

¯ Disclose inforrrtation on proposed transfers through an electronic medium (web-site .or
other) for broader public access to the details of the transfer.

° Promote or facilitate data analysis of historic water transfers, and adding new transfers
to a database as they are .approved to increase the overall understand of relationships
between water transfers and real or perceived impacts.

The clearinghouse has no regulatory function. The clearinghouse does offer an opportunity
for DWR, USBR, and the State Water Resource Control Board to coord.inate functions,.
standardize policies and procedures, and further streamline review periods.

4.4.2 Analysis and Disclosure Requirements

WT 4.4.2-!. Water supply development by management of groundwater is a sound concept
in many areas of the state. Generally referred to as conjunctive use or groundwater banking,
this process allows existing groundwater resources to be managed to produce additional
water supplies - either for use locally to meet growing needs or for temporary transfer. The
potential for such projects varies throughout regions of the State. If a project is developed
for transferring water to another user, either directly or in combination with a surface water
supply, the CALFED Water Transfer Program will require the seller to satisfy certain
5nalysis and disclosure objectives. These requirements, discussed in Section 4 4.2 of the June
1999 Water Transfer Program Plan, should result in a transfer being developed and
conditioned such that Ioca! groundwater users are not adversely impacted.

The CALFED Bay-Delta Program does not believe it is appropriate to limit iocaI entities who
wish to develop conjunctive use projects for the local management of groundwater
resources. Therefore, the program, including the conjunctive use actions and principles
described as part of the storage component of the Preferred Alternative (June 1999 Phase II
Rep0rt)~ does not contain any actions to stop the transfer of groundwater out of a "basin"
simply becauseo~ failure to increase storage in the statewide system. CALFED is advocating
locally developed conjunctive use projects to include monitoring and mi~gation
mechanisms as key aspects of their projects to gain local acceptance and to ensure that IocaI
impacts, if any, are mitigated to acceptable levels.

WT 4.4.2-2. CALFED agencies with jurisdiction 9vet proposed water transfers will begin to
require additional impact assessments as part of an application to transfer. Local
socioeconomic impacts, cumulative impacts, and groundwater impacts will be part of the
irfformation provided and publicly disclosed by the proponents. In addition, all proposed
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transfers will need to satisfy applicable state or federal environmental compliance
requirements, regardless of the proposed use of the transferred water. CALFED believes
that aI1 transfers should be subject to the same review criteria and analytic requirements.
The proposed actions reflect that view.

WT 4.4.2-3. As described in this section of the June 1999 Water Transfer Program Plan,
CALFED has included an action to require additional impact assessments to be provided by
the proponeht at the time of applying for approval for a proposed Water t~ansfer. These
requirements include: socioeconomic impact analysis, cumulative impact analysis, and
groundwater impact analysis. The level of analysis will vary with the type of water transfer
(i.e., a fallowing transfer needs to address socioeconomic impacts more so than a reservoir
re-operation transfer).

4.4.3 Solution Process for Environmental Protection Issues

WT4.4.3-1. CALFED agrees with the need to recognize the legal rights and benefits
associated with multiple uses. The intention of this solution process is to develop protocols
so that instream flow transfers are more likely to be implemented for multiple uses. Initial
efforts will focus on ensuring that instream flow transfers are clearly defined by purpose
and destination, and by identifying who "owns" th.e water at what point in the system. This
will allow for more opportunities to benefit instream flows as well as diverted uses with the
same transfer.

WT 4.4.3-2. CALFED will include a wide array of stakeholders in this process. Those with
experience on similar issues will provide much needed insight and context.

4.4.4 Additional Water Rights Legislation

WT 4.4.4-1. In October 1999, Governor Davis signed legislation (SB 970) that includes
additional water rights protection provisions. The author of this bill, Senator Jim Costa,
intended these provisions to provide additional water rights protections so that those who
offer their water for sale would not put their water rights at risk by temporary transfers to
other users, including the environment. CALFED believes this bill removes the need for it to
further investigate the need for additional water rights protections.

4.4.5 Local Assistance for Groundwater Management

4.5 TECHNICAL, OPERATIONAL, AND ADMINISTRATIVE RULES

WT 4.5-1. Many 6f the actions discussed in this section of the June 1999 Water Transfer
Program Plan are directed at clarifying and standardizing rules and procedures. Among
these is a need for.the State Water Resources Control Board to dearly articulate the
definition of a "basin" as used in many aspects of water transfers: The potential exists to
have rules vary based on "in-basin" and "out-of-basin" uses, but only if there is a cIear
understanding of what a basin is. CALFED will facilitate this clarification as it implements
the actions described in this section.
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4.5,1 Solution Process to Resolve Transferable Water Definitions

WT 4.5.1-1. The concern about whether or not water proposed to be transferred will impact
another legal user of water is hotly debated. The California Water Code contains several
provisions directing agencies with jurisdiction to approve water transfers to only allow so if
other legal users of water are not impacted; known as the "no-injury" rule. The quest-ion
often debated is "who is a legal user?" There are instances where return flows from an
irrigation activity do not provide water to another legal water user, but even more instances
where they do. There are instances where groundwater users have Iegal rights to water that
has percolated into an aquifer and there are instance where they do not. The CALFED Water
Transfer Program, through implementation of the action described in this section of the June
1999 Water Transfer Program Plan, will help clarify when all variations of water rights are
transferable and when they are not. This should allow for the notion of using water transfers
as an economic incentive to conserve to be successfully applied in the correct circumstances.
Transfer rules reflect that a significant amount of the return flow generated by irrigation
events generally returns to a surfac4 or groundwater source that is available to other legal
users of water. However, opportunities to transfer conserved water without adversely
impacting other legal water users do exist and should be facilitated by the implementation
of the CALFED program.

WT 4.5.1-2. As discussed in this section of the June 1999 Water Transfer Program Plani
CALFED will continue to facilitate discussions to resolve transferable water issues.
Stakeholder participation will be a key component of developing better definitions and
interpretations of sections of California Water Code where disagreement now exists. More
facilitated stakeholder participation wiI1 occur in Stage 1, after the Record of Decision is
signed for the Final Programmatic EIR/EIS. It is CALFED’s goal to ensure that all interests
ale fully represented during these discussions.

4.5.2 Clarification of Carriage Water Requirements

4.5.3 ’ Resolution of Reservoir Refill Criteria

WT 4.5.3-1. Reservoir refill criteria arise from the application of the California Water Code’s
"no injury" rule to stored water transfers. Refill criteria do not preclude the application of
the no injury rule to other types of transfers.

WT 4.5.3-2. Standardization of reservoir refill criteria is necessary to resolve an issue
between reservoir operators and other legal users of water regarding the application of the
"no-injury" rule to stored water transfers. The need to ensure that refill does not occur at a
time when instream flow pulses are needed is a valid concern, but will be addressed
through project specific environmental impact assessments. CALFED does not intend to
complicate resolution of this issue with additional environmental requirements when other
regulations already provide this assessment and necessary mitigation.

4.5.4 Streamlined Approval Process for All Transfers

WT 4.5.4-1. The actions discussed in this section of the June 1999 Water Transfer Program
Plan are intended to make application for and approval of water transfers more timely.
CALFED is deve!oping a web-based transfer application system that would provide all
relevant information to applicants to ensure that applications are complete when submitted,
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and to fully inform applicants of all policies and criteria. This will help proponents be better
informed of what is required and ensure that reviewing agencies consistently apply their
requirements (and that their requirements are fully understood by all parties).

WT 4.5.4-2. The guidebook is currently available through the State Water Resources Control
Board (www.waterrights.ca.gov). The guidebook provides a useful overview of current
water transfers policies and procedures.. CALFED is working with the agencies who have
jurisdictional authority to review and approval transfers to make other improvements to the
review and approval processes. These activities will require more stakeholder involvement
as CALFED proceeds with implementation during Stage 1.

4.5.5 Expedited Approval Process for Some Transfers ¯

WT 4.5.5-1. The development of expedited approval processes cannot occur until other
water transfers issues are resolved, especially the need to clarify when water is transferable.
CALFED would expect to involve stakeholders during Stage 1 implementation in looking
for opportunities to expedite particular types of water transfers, possibly with the
development of programmatic environmental compliance, similar to what the U.S. Bureau
of Reclamation does for transfers within some of its delivery units.

4.6 WHEELING AND ACCESS TO FEDERAL AND STATE CONVEYANCE
FACILITIES

4.6.1 Forecasting and Disclosure of Available Capacity in Existing Project Facilities

WT 4.6.1-1. The action described in this section of the June !999 Water Transfer Program
Plm~ is intended to improve upon existing forecast and disclosure mechanisms.

4.6.2 Evaluating Policies for Transporting Water in Existing Project Facilities

WT 4.6.2-1. This section of the lune 1999 Water Transfer Program Plan describes an action
intended to improve the ability to gain access in project facilities for conveyance of water
being transferred without harming exis~g contract obligations. CALFED recog-nizes that
convevm~ce restrictions are a serious impediment to cross-Delta water transfers and is
committed to looking for ways to improve the situation. Opera[-ing protocols need to be
reviewed while being mindful of existing CVP and SWP contradts. This process will be a
priority early in Stage 1.

4.6.3 Establishing Priority for Transporting Water in a New.Conveyance Facility

4.6.4 Costs Associated with Conveyance of Transferred Water in a State or Federal
Project Facility
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5. Implementation, Governance and Finance Issues

WT 5.3.1-1. Water transfer proposals will continue to be subject to numerous requirements
that may result in their approval, conditional approval, or denial. CALFED’s water ~ransfer
program is designed to ensure that all parties have a better understanding of the potentia!
impacts related to particular transfers and that those impacts are avoided or mitigated prior
to approval. Third-party interests should not be burdened with "costs" associated with
water transfers.,

Attachment: A
WT A-1. CALFED’s consensus based effort resulted in CALFED planning for the
establishment of an information cIearinghouse and adding requirements for additional
impact analysis (as described in Section 4 of the June 1999 Water Transfer Program Plan).
There was no 4onsensus on establishing another regulatory entity to review water transfers.

Attachment 1 - BDAC Water Transfer Work Group Participants
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