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2 Oxl Fe!Druary 8, 1999, this Court granted th6 California

3 Department of Water Resources ("DWR.) leave to appear as an

4 ~ig_u~~ in this litigation. As this Court has noted,’the

5 C~trai Valley Project Improvement Act ("CVPIA") requires the

6 Uni~ed.Snates to consult with the DWR in m6e~ing its oblig~tlons

7 under Section 340~(b)(2} of the CVPIA. 106 Star. 4706, 4716,

s CVPZA, 5 ~406(~)(2)(~). In furtherance of this consulting role,

9 the DWR filed an ~ gl~ brief with this Court on ~ebruary

I0 8, 1999, regarding the United Sta~es’ 1997Administratlve

II Proposal.

12 O~ July 14, 1999, the United States issued its Accounting

13 and Interim Decision implementing Section 3406(b)(2) of the

14 CVPIA, without previous honsultation with the DWR (or with ~he

15 California Departmenn of Fish and Game, which is also expressly

16 given a consul~ing role in the CVPIA) on the substance of

17 document or the acccm~anying "Accounting". Thus, the DWR, which

18 should have had greater opportunity to consider the contents of

19 the Interim Decision as a consulting Stake agency, has had only a

20 few days to review it. Section 3406(b)(~) r~qulres the federal

21 .project to dedicate and manage 800,000 acre-feet of Central

~2 Valley Project yield for fishery protection purposes. The July

23 14, 1999 decision, which was mandated by this Court’s May 14,

24 1999 preliminary injunction order, purports to justify the United

25 Sta~es’ adoption of certain fishe~yprotectionm~asures during

26 the current water year. This court has se~ July 29, 1999 as the

"CaSe NO.
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hearing da~e on the adequacy of the Accounting and Interim1

2 Decision.

3 .TheDWR recognizes that the primary issue before this Court

4 is the propriety of the United States’ current year accounting of

5 Central Valley Project yield under Section 3406(b)(2) of the

6 CVPIA. As important as this issue is to the parties before the

7 Court, the DWR, as manager of the State Water Project,

s resp~=~£ully =e~u~ ~hi~ Court to consider two related issues

9 raised by the United States’ Interim Decision regarding

10 coordination between the state and federal projects that have

II bearing on the form of relief that this Court may issue.

12 Specifically, the DWR r~quests that if this Court orders

13 relief on behalf of either the plaintiff San Luis and Delta

14 Mendota Water Authority or the environmental plaintiffs, then

iS such relief should not come at the expense of the United States’

16 duty to offset any State Water Project water supply losses that

17 the state projectmay have incurred due to the two projects"

18 coordinated efforts to protect fishery resources in this water

19 year. The Interim Decision raises at least two, discrete issues

20 as to this matter that relate to the form of relief. First,

21 notwithstanding the language in the Interim Decision, the United

22 States should not limit its make-up obligation to the State Water

23 ~oject’byany increased exports that the State Water Project may

24 have made incidental to Section 3406(b)(2) fishery releases by

Z5 the Central.Valley Project. Second, the United States should

26 include as part of its make-up obligation to the sWP any impacts

27 to the State Water Project that are due ~o this year’s

Amicu~ur~eBrlef Of TheCallf~rnia
Department of Wate~Resources
Case No. CIV F-97-6140 O~W etc.        3.
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1 coordinated federal and s~ate efforts to comply with the

9.. Endangered Species Act.

3 FACTUAL BACKGR ,.O~ND

4 The Central Valley Project (.cvP,) is a federal reclamation

5 project operated .by th~ U.S. Bureau of Reclamation ("Bureau")

6 that provides water for irrigation throughout the California

7 Central Valley. The CVP includes 20 reservoirs, including Shasta

8 and P~l~m =esQrvoir~0 S00 miles of canals, including the Delta

9 Mendota Canal, and other facilities. The Bureau has developed

I0 some of these facilities as joint use facilities with the Sta~e

ii Water Project. These joint use facilities include San Luis

12 Reservoir, .an off-stream storage reservoir south of the

13 Sacramento-San Joaquin Delta, and more than i00 miles of the

14 California Aqueduct. See DWR and U.S. Bureau of Reclamation,

15 Biological Assessment; Effects of the Central Va.lley Project and

16 State Water Project on Delta Smelt (1993) an 15, Administrative

17 Record ("A.R.") for the Central Valley Project Xmprovement Act,

18 Section 3406 (b) (2) at 9~672.

19 The State Water Project ("SWP") is a suate facility operated

20 by the California Departmen~ of Water Resources that stores and

21 distributes water to areas in Northern California, the San

22 Francisco Bay Area, the San Joaquin Valley, and Southern

23 California. The SWP includes 14 reservoirs, including Oroville

24 Reservoir, the North Bay and South Bay aqueducts, and the

~.S California Aqueduct, a canal facility extending more than 600

27

Depar~men~ of Water Resouru~s
Case No, CIV F-9~-6140 OWW etc. 4.
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¯ In 1986, the SWP and ~he CvP entered into an agreement

2 formalizing the two projects" long-s~anding practice of

3 coordinating their project operations. Under this Coordinated

4 Operations Agreement ( ,COA"),

5 " [b]oth the State and the United States are dedicated
to utilizing existing and future water conservation

6 facilities so as to provide the maximum benefits to the
people of California and the nation and believe that

7 through the coordinated and cooperative operation of
State ~nd Federal facilities, these benefits can be

8 ~ImIm=d." COA ~ 3-4, A.1%~ at 4193.

9 Congres~ has expressly confirmed the COA and directed the

I0 Secretary of the Interior to execute and implement the agreement.

II I00 Star. 3050 (January 21, 1986.) Thus, by agreement and by

12 statute, the CVP and the SWP must coordinate their project

13 operations.

14 ARGUMENT

16 A~y RelieZ Issued By This Court,. Should Not
Preclude The ~nit.e~ States F~0~

17 Adverse Iz~paots To The State Water
Resultin~ Fr~n The ~nited Sta~es"

18 Im~lemen~atlon Of Se~tion 3406(b}

19

20 During the 1999 water year, the CVP and the SWP have

21 ~xtended their coordination responsibilities under the COA to

22 include the implementation of certain Section 3406 (b)(2)

23 measures. In a May 28, 1999 letter from U.S. Fish and Wildlife

24 Supervisor Wayne S. White to Lester A. Snow, Program Manager for

25 the CAL/FED Bay-Delta ProgTam, the United States stated t~at: .

26 "After reviewing the 1999 operations plan offered by
the CALFED Operations Group, the U.S. Fish and Wildlife

27 Service hereby proposes that CALI~K"D acquire S0,000
acre-fee~ Qf water from parties on the Stanislaus River

9.8
Amicus Curiae Brie~ Of~’The Cal~fornia-

Case No. C~V F-97-~140 OWW e~o 5,

E--037624
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1 to assist meeting salmon and steelhead habitat
objectives. As you know, ~nterior has decided~o

2 implemen~ Delta Action 1 and 5 immediately. To carry
out these fish restoration measures, Interior needs the

3 ~cooperation of the State Water Project (SWP). We
believe that any impact to SwP water supplies from

4 implementlngDelta Actions 1 and 5 needs to be made up.
We further believe that we can purchase water on the

5 Stanislaus River for make up ~hat also has beneficial
independent fishery utility..~

6

7 The United States" Interim Decision on implementation of

8 s~ction 3406(b)(~) of the Central Valley Project Improvement Act

9 (July 14, 1999) ("Interim Decision") confirmed this policy, but

10 then subjected it to certain new conditions. Under the provision

II entitled "Coordination", the United States declared that:

12 "Interior’s policy is that (b) (2) actions will not be
permitted to adversely affect the State Water Project

13 (SWP), operated by DWR, and that any adverse impacts
will be made up. However, this policy does not extend

14 to impact to the SwP that result from its obligations "
under either the WQCP or End angered Species Act. Any

IS gains that the SWP accrues from release of (b)(2) water
from upstream reservoirs will be credited against any

16 impacts to the SWP, as a result of (b)(2) actions that
would otherwise hav~ to be made up." Interim Decision

17 at 9.

18 The DWR joins with the United States in supporting the ~

19 ~entence of this provision of the Interim Decision and asks that

20 t~e Court, in fashioning relief, refrain from modifying this

21 sentence. However, as the following will explain, the DWR

22 strongly objects to the new conditions-imposed by the Interim

23 De~ision on the United States’ make-up obligation to the SWP.

24 //

26 I. Pursuant to Rule 201 of the Federal Rules of Evidence,
_Amic~s~Curiae DWRrespectfully requests this Court to take

~7 judicial notice of the May 28, 1999 letter from Wayne S. White to
Lester A. Snow, a true and correct copy of said letter is

2~ attached to this memorandum as Exhibit A. ."

AmicusCuria~Br~ef O~--TheCallfornia
Departmen~ of Wa~e= Resources
Case No. CIV P-97-6140 OWW etc. 6.
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4 ~e ~ ~ ~e ~%~ta~£~ O~ Scot,on 3406 (b)(2)
Me~ee_. _

5
~e ~/~ "C~i~t~on" provision of the In=erlm Decision

6
co~tio~ the Umlted States" ~e-up obligation to the ~ on

7
the followi~g re~ire~nt :

8
"~y ~ai~ t~t the ~ acc~es fr~ release

9 of (b) (2) water from upstream rese~oirs will
be-cre~ted against any impacts to the ~,

i0 as a result of (b)(2) actions t~t ~d
o~ise ~ve to ~ ~de up." Interim

II Decision at 9.

12 For the foll~ing reasons, the D~ s~mits t~t.this retirement

13 is erroneous ~ t~t the Co~ sh~id not adopt it, i~licitly

14 or ~licitly, in ~y relief than the Court ~y grit in this

15 proceeding.

16 First, this retirement is ~consistenn wi~ the intent of

17 t~ ~IA, Secnion 3406(b)(2) re~ires the Secret~ of the

18 Interior ~o dedicate ~d ~ge 800,000 acre-feet of ~ yield

19 for the "pri~", but not ~cluslve pu~se of fishe~

20 p~tection. 106 Star. 4705, 471S. The Uniued States’ 199~

21 ~inistra~ive Pr0posal regaling m~agement of Section

22 3406 (b)(2) water ~ressly "~sumed that water released for a

23 fish ~d wildlife objective .upstream will ~ avail~le in the

24 ~lua for consu~ti~ ~~es ~less the ~asures in ~n~ A

25 or other ~sting environ~ntal retirements provide ~ ~lici~

~6 additional fish ~d wil~ife re~iremenu for t~t water. . . "

27 A.R. at 10849.

~8
~s ~iae Brief Of ~ Califo~a
~a~t of ~E~
~se No. C~ F-97-6140 "O~ etc. ’ 7.



1 Smcond, ~hQ Xnterim Decision .language is inconsistent with

2 the Agreement between the United States of America and the

3 Department of Water Resources of the State of California for the

4 Coordinated Operation of the Central Valley project and the State

5 Water Project (commonly known as the Coordinated Operations

6 Agreement or "COA"). Article 6, Clause (h) and Clause (i) on

7 page 12 of the COA state that:

8 " (h) ~il_ab~_l£n_l~ _Qf__stora~e Withdrawals ..~o
the_Othe~LPartv.: Unless otherwise agreed,

9 whenever a party’s storage withdrawal
available for export is greater than its

I0 export capability, the difference shall be
available for export by the other party

II without affecting either party’s future
responsibility for providing storage

12 withdrawals to meet Sacramento Valley inbasin
USe.

Avai_l~ility _ of Un8 t_ored_water_ £or
14 ~EI~DO_ rt t~ the_other_Party: Unless otherwise

agreed, whenever a party’s share of unstored
IS water for export exceeds its exports, the

unusable portion is available for export by
16 the other party without affecting either

party’s daily sum of stored water." See COA
17 at i~, A.R. at 4193.

18 As this Court concluded in its March 19, 1999 Memorandum Opinion.

19 and Order Re Cross-Motions for Partial Summary Judgment, " It]he

20 COA between the United States and the California DWR for

21 coordinated operation of the CVP with the State Water Project

9.2 recognizes the State’s right to divert water from the CVP that

S3 cannot be used ~r diverted after it fulfills (b)(2) purposes."

24 See March 19, 1999 Memorandum Opinion and Order at 37-38.

25 Third, California has long recognized the right of

26 downstream water users to appropriate water previously put to use

27 by’upstream users. As early as 1862, the California Supreme

28
Amicus Curiae Brief ~f The California
DeparCmen~ of water Resources
.... ~ ~.XV F-97-~140 OWW etc. 8.
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1 Court recognize that downstream wate~ right appropriators could

2 secure a right to the reuse of ~he re~urn flow fro~ upstream

3 users. Butte_T.M.~Co.~ v. Morgan, 19 Cal. 609, .615 (1862). Where

4 a change of place of use or point of diversion reduces ~he return

5 flow relied upon by downstream users, the California Supreme

6 Court h~s enjoined.the diversion. ~ v. Fruit Growers Sup_Dlv

7 C_~o., 202 Cal. 47, 50, ~2-53 (1927). Section 1202 of the

8 Cali£ornia wa~= C~e �~difies this z~/le a~d provides that

9 unapPropriated water includes ¯ [w] ater which having been

i0 appropriated or used fl~ws back into a stream, lake or other body

ii of wa~er." Cal:Wat.Code, § 1202.

12 In addition to this statutory codification of the common law

13 rule re~ardlng reuse, the reasonable and beneficial use

14 in Article Section the Californiarequirement contained i0, of

15 Constitution further justifies the SWP’s reuse ulaim. Reflecting

16 the constitutional provision’s policy of maximizing all

17 beneficial uses of water, Section 1257 of the Water Code states,

18 in part, that :

19 "in ac~ing upon applications ~o appropriate
water, the board shall consider the "relative

2~ benefit to be derived from (1) all beneficial
uses of the water concerned including, bu~

21 not limited to, use for domestic, irrigation%,
municipal, industrial, preservation .and

22 enhance~en~ of fish and wildlife,
recreational, mining and power purposes, and

9~3 any uses specified to be protected in any
relevant water quality control plan, and (2)

9.4 ~ or reclamation of the water sought
to be appropriated, as proposed by the

25 applicant." Cal .Wet. code, ~ 1257. (Emphasis
added. )

26
As the DWR has previously noted, the CVPIA requires

complian.ce with California law as a :£1r~g order p~iori~y of the
28

Am!cus Curiae Brief ~f The California "
Department of Water
Case No. C~V F-9~-6140 OWW etc. "
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floor debate over the final version of the CVPIA, Senator Malcolm

3 Wallop inquired as to whether the CVPIA would overturn any aspect

4 of California’s reasonable and beneficial use requirement:

5 "MR. WALLOP: Is there anything in the
CVP Improvement Act that alters congress"

6 long standing deference to the States in
determining reasonable and beneficial uses o~

7 water?" 138 Cong. Rec. S17661 (October 8,
1992)

8
Senator Bennett Johnston replied that:

9
"MR. JOHNSTON: Nothing in this bill is

10 intended to diminish or expand any authority
that California presently has. The State’s

II authority remains unchanged consistent with
the law as interpreted in ~ v.

12 ~United_States_, 483 U.S.C.. 645 (1978)."

13 Thus, the legislative history directly affirms that the CVPIA

14 does not alter the Supreme Court’s holding in ~ v.

15 Unitized_St_ares, nor diminish anypre-existing, state law authority

16 over the federal project. The United S~ates’ decision to debit

17 the make-up water it owes to SWP based upon the SWP recapture of

18 released Section 3406 (b) (9.} water is therefore contrary to

19 California law and the CVPIA.

20 III.

21 The I~terlm De~is~n Does Not Respect The Bay-
Delta Ac~Qrd Because It Fails To Rxtend The ~ni~ed

22 States’ Obligation To P=ovide M~ke-~l~ Water To SWP
To Wate~ Costs Assoalatea W£th Joixlt .Federal/

23 SLats Autlons To C~m~ly With The Enda~geze~ S~e~ies

.The United States’ 1999 Accounting defined the Section
25

3406(b) (9.) water dedicated this year to (b)(2) purposes to

include reductions in CVP exports due to actions taken in

connection with the Del~a Smelt biological opinion. The smelt is
~7

A~iCt~s CtLTiae Brief Of--The California
Depax~menn ~f Water
Case No. C~V F-97-6140 OWW etc. I0.

~--03~629
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1 a lis~ed species under the Endangered Species Act ("ESA"). See

2 Accounting at 7; March 6, 1995, Delta S~elt Biological Opinion,

3 A.R. at 4484. .According to the 1999 Accounting:

4 "The c~rtail~ents of .t’9~l~ exports due to delta
smelt biological opinion take provisions are

5 included in this comparison as a debit from
th~ (b)(2) account for this year only. CVPIA

6 allows for Interi6r to m~nage {b) (~) yield to
help meet the CVP obligations in Endangered

7 Species Act action. Because of the dual
benefit to San Joaquin outmigrating juvenile

s salmon and the lis~d deln~ smelt for the
periDd during and following the vernalis

9 Adaptive Management Plan releases, FWS
dec.ideal to apply the (b)(2) yield to export

I0 reduction at Tracy Pumping Plant for the
period April 17 through June 23, 1999. ¯ This

II is discretionary and should not be construed
as setting a precedent." See Accounting at

12 7.

13 However, the 1999 Accounting expressly declined to include

14 ESA export reductions by t~e SWP as part of the TM (b) (2)"

15 accounting. According to the 1999 Accounting, these SWP expor~

16 reductions will amount to 330,.000 acre-feet for the period of

17 March I, 1999, through September 30, 1999. Id. Despite the loss

18 of this sizeable amount of. water, the rnterim Decision has

19 declared that the United States" (b) (2) make-up policy, "does not

20 extend to impacts to the SWP that result from its obligations

21 under . . . the Endangered Species Act." See Interim Decision at

22 9.

23 The United States" decision to e~clude these new ESA

~4 obligations from its make-up policy is inconsistent with ~he

25 historic 1994 Principles for Agreement on Bay-Del~a S~andards

26 Between th~ State of California and the Federal Government

2~ (commonly known as the "Bay-Delta Accord"). This decision by ~he

28
Amicus Cu~ia~ Brief O~ .The C~lifo~’nla
Department of Wa~e~ R~sou~cms
Case No. CIV F-97-6140 OWW ~tc. Ii.
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1 United Snares could have serious consequences for the continuing

2 viability of nhe Bay-Delta Accord. Under’the Bay-Delta Accord,

3 the United States, along with the other signatories no ~the

4 agreement, agreed that =

5 "Compliance with the take provisions of the
biological opinions under the Federal

6 Endangered Species Act (ESA) is intended to
result in no addltion~.l loss of wa..~e; supply

7 annually within ~h~ limits .of the water
quality and operational requirements of these
Prin~ipIQ~. m See Bay-Delta Accord at 3, A.R.
at 44~8. (Emphasis added. )

9
To the extent nhat the ESA related reductions in SWP exports were

I0
due to the take provisions of the Delta Smelt biological opinion,

the United States’ failure to include such losses as part of its
12

make-up obligation contravenes the spirit, if not the letter, of

the Bay-Delta Accord.

//

11
:~3

II
~4

II
~5

ll
26

ll
~.~ i1

~mi~n~s Cur~.ae ~ie.f Of The California
Departmen~ ~E Wa~er Re--our~es
Ca~e NO. CIV F-97-~140 (R~ e~c- 12.
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9. Amicus Curiae DWR is well aware that ~he issues it has

3 raised in this brief are not expressly part of the (b)(2)

4 accounning q~estion that is b~fore this Court on July 29, 1999.

5 Nonetheless, in fashioning preliminary injunctive relief0 this

6 Court has broad equitable powers. DWR respectfully suggests that

7 in considering nhe form of relief, ~he Court should not take any

8 acnlon nhat "would Impai~ the United States’ obligation to make

9 the SWP whole for losses incurred by. the SWP due to- good faith

10 efforts by the SWP to coordinate i~s operations" with the CVP

1! during this water year.

12 Dated: July 28, 1999. BILL LOCKYER
Attorney General

13 RICHARD M. ImRANI(
Chief Assistant Attorney General "

14 CHARLES GETZ
Senior ASsis~an~ A~torney General

15

17
Dep~k~ ~torney General

18
~orneys/ for Amlcus Curiae

19 California Department of Water
R~sources

20

21

23

24

25

26

A~U~ Curiae Brief Of The Cal~fornla
De~a~me~ of Wa~e~ ~s~ces
Case No. C~ P-’~7-6140 ~ e~c. 13.
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CASE NAME: San & Del~a~Mendota Water Authorit~ vs.Luis
_U~i~ed_States o~ .America, .etc.. eta!. and other
related .~.ases,
USDC, Eastern District, No. ClV F-97-6140 0WW and
NO. CIV F-98-5261 OWW (Consolidated)

I declare:

I am employed in the Office of the Attorney Genera!, which
is the office of a member of the Bar of this Court at which
member’s direction this service is made. I am familiar with the
business practice at the Office of the Attorney General for
collection and proqessing of correspondence Zor mailing wiuh the
United States Postal Service. In accordance with that practice,
correspondence placed in the internal mail collection system at
the Office of the Attorney General is deposited with the United
States Postal service that same day in the ordinary course of
business.

On July 28, 1999, I placed the attached~a~IC~S CURIAE BRI~F
OF T~E CALIFORNIKDEPARTMENT OF~ATERRBSOURCES in the internal
mail collection system at the Office of the Attorney General, 455
Gold@n Gate Avenue, Suite ii000, San Francisco, California,~
94102-3664, for first class mailing that same day in the ordinary
course of business, in a sealed envelope, postage fully postpaid,
addressed as follows:

Maria A. Iizuka, Esq.
Environment and Natural Resources Division
U. S. Department of justice
Sacramento Field Office
501 "i" Street, Suite 9-700
Sacramento, CA9S814-2322

Jeanne M. Zolez~i, Esq.
Herum, Crabtree, Dyer, Zolezzi, & Terpstra
2~91 W. March Lane, Suite BI00
Stockton, CA 95207

Gary Epperley, Esq.
Lawrence A. Hobel, Esq.
Heller, Ehrman, Whihe & McAuliffe
333 Bush Street
sa~ Francisco, CA 94104-2878

.Dia~/le Rathmann, Esq.
Linneman, Burgress, Telles, Van Atta & Vierra
1820 Marguerite Street
Dos Palos, CA 93620
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Thomas W. Birmingham, Esq.
JOn D, Ru~4nr ~-xq.
Krcnick, Moskovitz, Tiedemann, & Girard

¯400 Capitol Mall, 27th Floor
Sacramento, CA 95814-4417

Daniel M. Dooley, Esq.
Dooley, Herr & Williams, LLP
I00 Willow Plaza, Suite 300
Visalia, CA 93291

David Nawi
U. S. D~partment of nhe Interior
Office Of The Regional Solicitor
2800 Cottage Way, Room E-1712
Sacramento., CA 9.582.5

Cynthia L. Koehler, Esq.
Save San Francisco Bay Association
1600 Broa.dway, S~tite 300
Oakland, CA 94612

Gregory K. Wilkinson, Esq.
Jennifer Buckman, Esq.
Best, Best & Krieger, LLP
3750 University Ave., Suite 400
Riverside, CA 92502-1028

Ernest A. Conant, Esq.
Law Offices of Young~ Woolridge
The Unocal Plaza
1800 30th St., Fourth Floor
Bakersfield, CA 93301-5298

Paul A. P~ters, Esq.
Kaufman & Logan
Iii Pine Street, Suite 1300
San Francisco: CA 94111

Cathy Crothers, Esq:
State of California
Department" of Water Resources
Office of the Chief Counsel
P. O. Box 942836
Sacramen£o, CA 94236-0001
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i declare under penalty of perjury the foregoing is true and
correct and that this declaration was executed on July 28, 1999,
at S~ Francisco, California.
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