DRAFT IMPLEMENTATION STRATEGY
February 15, 1998

The CALFED Bay-Delta Program is developing a long—term comprehensive plan to
restore the ecological health of the Bay-Delta and improve water management for beneficial

ASSURANCES

Assurances are the mechamsms nece

will be implemented and- operated as agreed.. In-addition, an ssurmgesfpackage W111 include a

contingency planning process to address ic@f%%starge 1 hoan “element of the long-term
solution cannot be implemented or operatéd as a%p,ed This iga status report on the development

of the Assurances package and w111
will make up any assurances pac
an assurances proposal for the fi

Iress the p‘rocess used entify the building blocks that

eir discussions. The workgroup selected an alternative that presented
isstes. The selection of the case study was in no way an endorsement of any
T approach

ically, CALFED staff or BDAC members presented updates to the full BDAC on
the workgroup's efforts. The workgroup process and resulting discussions at BDAC have
identified the building blocks necessary to construct a package of assurances. Neither the
workgroup nor BDAC have identified a single assurances proposal that addresses every concern,
or satisfies every interest group. A significant amount of work remains, therefore, to craft a

E—023882

E-023882



package of assurances prior to compleﬁon of Phase II of the CALFED Bay-Delta Program.
Without a sound assurances proposal, implementation of any preferred alternative is uncertain.

In addition, the Program is developing implementation plans for each program

- component.. The task for assurances will be to ¢ollect these individual implementation plans into
a coordinated program-wide implementation strategy that will also include assurances and
financing. ' : ' =

Building Blocks
Because the long-term CALFED solution will be 4. complex program addressing diff

resource areas (ecosystem restoration as well as water v%ity), it becifn;’ie evident to the

workgroup that differing program elements may requir(i@&- feﬂrﬁgﬁes of assuran

addition, it also became clear to the workgroup that different program e

concerns among stakeholder communities. The CALFE Tiil

the program elements that needed to be assured as well ag'the1:

process participants. They discussed the many differin‘ﬁybols

tools including the choice of who implements the :

developed a list of guidelines.against which to

bl for use as assurances
e sgﬁff and workgroup

¢'proposal in order to asses

the merits of the proposal. Each step is bﬂ@/ summarized below anmown at Figure 1.

Additional detailed information on any ofifhese steps’is: the-Assurances Workgroup and
BDAC briefings materials available frop ; lta

E—023883

E-023883



PROGRAM ELEMENTS
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Progrém Elements
The program elements to be assured are as follows:

. Ecosystem Restoration - including both specified actions or pro
significant adaptive management program. 2

grﬁi as well as a

. Water Supply Reliability -rincluding both stdrage
. Water Quality.
-Levee and Channel Integrity.

. Water Use Efficiéncy.

Each provides its own set of assurances
over appropriate adaptive management fof
assurance mechanisms then does assuis
reservoirs. Each program elementZtherefores
it individually, as well as how t %ure it a§part of 1mplementing the entire long-term
solution. ' ‘ =

[ aIlenges. T €
em restorati ay require differing
structing additional offstream storage

Issues and Concerns.

Ctiong 1l %ﬁ asure their efficacy. Therefore, assuring effective adaptive
manageniént becomes essential to assuring successful implementation of the
Ecosyste%’ﬁ;esforation Program. The difficulty comes in that adaptive
manageh%%‘:%? definition is flexible. The challenge is to provide adequate and
appropriate assurances that an adaptive management system has all of the basic
authg%tvies and resources to operate effectively without overly restricting the

rections such a program may take. :

Y :

Dperations - How a water conveyance or storage facility is operated can mean
the difference between a facility providing benefits to many beneficial uses and
one providing no benefits, or benefits to one user group at the expense of another.
Once the Program identifies appropriate operating criteria, assuring those criteria
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will in fact govern the operation of the facility is a challenge. Fear of
misoperation is of paramount concern for many stakeholders.

Cost - One of the concerns over whether or not the long-term solution can be
implemented and operated as agreed is assuring adequate funds are available.
Water rights - How and whether the long-term solution will affectf%ﬂstmg and
el
future water rights creates concern on the part of some stak

how a long-term solution might affect lo

Water use efficiency - Some have eXpresst
be done to 1ncrease the efficient use of water

construction associated with @ long-termit
site-specific env1ronmegl review dnd pe 1mg;> The uncertainty of these future
processes causes concefr amon

difficult. '

nvestment of %g y. Many_afi Cerned that support for such a program may
% dependl,n pon | the level'to which water users rely on water from the delta

establish initially; oyﬁ;ay cost significantly more than another tool. Selection of specific
tools, therefore 5%11 be an assessment of risk and willingness to pay to minimize that

risk. In genegf%jthe staff and workgroup identified the following tools:

Constitution, for example, calls for the reasonable and beneficial use of all water.
Constitutional amendments are difficult to obtain and difficult to modify once .
obtained.
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_Statutes. Federal or state. Examples of statutes that govern management of a
resource include the state and federal endangered species laws, state and federal
water quality statutes (Porter-Cologne Act and the federal Clean Water Act), state

- and local land use statutes and the federal Central Valley Project Improvement

Act. Statutes may be modified by act of Congress for federal statutes and by the

Legislature for state statutes. o

State votei' referenda. Voter referenda can be used for 2V

enacted constitutional and statutory limits
taxation) or to approve particular bond mea
Parks and Wildlife bond measures or the,

normally more difficult than modifying €57 and at a minimunrigquires action
' .
by the Legislature. :

Regulations. Federal or state. Adopte by ad

implementation of their duties and obli % g/s the California
Environmental Quality Act (CEQA) guide . 1lations are proposed by
federal or state agencies and | v1ew anpd comment prior to
adoption. Regulations may’ tive agencies.

Judicial actions. Fedeidt or stat court Ju]ctﬁ%nents orders, Vahdatlons consent
decrees. Can be mgdified onlyé‘y future Juc icial decrees or statutory changes
passed by Congress. o e slatur , amples the Racanelli deCISlon on the

( utive orders. ‘T Pres1dent and Governor both may issue executive orders.
G& vernor i 0 an executive order to form the Water Policy Councﬂ for

Administ ‘agency orders. Examples are water right permits or permit
amendmeﬂs‘?:&dministrative agency orders are applications of statutes and
regulatlons to a particular individual or group. They can be modified by
subseqtlent order, but generally requlre notice and a hearing before the agency

Contracts. Legal agreements between two or more individuals or entities.
Generally, no one party may unilaterally modify the terms or conditions of a
contract. Enforcement may be specified in the terms of the contract and remedy
for breach is available through the courts. :
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Memoranda of understanding/agreement. MOU/MOAs are interagency
agreements with varying levels of specificity. Many are general agreements to
cooperate that may be terminated at will by any party. Others are more specific

and bind the agencies to a particular financial or programmatic commitment. The

CALFED Agencies' MOU describing the roles and responsibilities of each agency
with respect to preparation of the Bay-Delta Programmatic EIR/EIS is an
.example. £

Joint powers agreements. State law authorlzes pubhof gencies (1nclud1ng

commitments.

Market incentives. M
specific behaviors. FOir*
to use water more

fer market can create an incentive '
ed portion can be sold.

onveyancé facility to carry a specified
ysical solution to an assurance problem.

lel Erocessés— ight provide an assurance that one component is not

d'before anpther 1s begun.

utions. Created to implement, manage or fund any of the Program

condbonents. For example, an environmental water authority may be created by

ederal and state statute to ensure adequate supplies of water for environmental
purposes in the future.

Multiple species protection plans. A recent tool evolving out of the federal and
state endangered species programs is the multiple species protection plan. These
plans, which are usually called Habitat Conservation Plans (HCPs) under federal
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law, and Natural Community Conservation Plans (NCCP) under California law,
generally preserve portion of a particular habitat for one or more species, and at
the same time provide some certainty or stability for the public and private land
owners by limiting future regulatory actions in the same area.

Programmatic permitting. Regulatory assurances could be provided in some

circumstances but a programmatic permitting process for the CAL EE Program,
which would incorporate certain agreements regarding Fg‘} ctions to be required
in the event of future regulatory constraints. ' o

Guidelines.

The staff and workgroup identified a nur
assurance proposal should be measured. Those

Provide high confidence that jidt aken and that identified
programs will operate as gﬁiﬁfed. The Program cannot guarantee performance.
Ecosystem function and population fargets‘cannot be guaranteed within a finite
water budget. Likewise,-water su‘frply reliabilify levels cannot be guaranteed
given the possibili ture climate chgge. Also, the assurance package should
not be used to conlpensate fi ceivedproblems in the solution itself.

>, %%gated assumptions about the implementation of particular
should not'be binding. .

outside the solution framework.

Include recovery mechanisms. The solution should contain internal mechanisms
apable of responding to surprises and disappointments.

Provide for implementation of the entire Program, even if that implementation
occurs in stages or phases.
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. Allow for adaptive management, wherever the current state of knowledge is '
inadequate to made definitive choices now.

e Allow for variations in the need for certainty on discrete program components.
~ Some parts of the Program may need to be "set in stone," while others may be .
require a more flexible approach. The assurances, therefore, may Vary in nature,
scope and extent among program components

. Involve the public in decision-making. Infr nze the likelihool 2
continued public support, the solution shy y icit

“Issues

Program staff have identif ‘number of signif% It assurance concerns relevant to the
i nmary of some of these concerns follows:

Im le 3 ] ] 1 entity program. Many stakeholders are.

grogram will be implemented is also pending. Program-wide

coordination tl;égfughout the implementation phase is essential to successfully
implementing¢the entire pro gram. A decision on an ecosystem entity cannot be made

] remamder of the

: g stakeholdef involvement. Many stakeholders are also concerned with the nature

and scope of their involvement in.the implementation phase of the Program. The almost
unanimous opinion expressed at BDAC Assurance Workgroup meetings is that

~ stakeholders would like to weigh in on decisions and advise agencies in a meaningful and
timely manner throughout implementation. For some stakeholders this concept is
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expressed i in stakeholder representatlon on the governmg board of whatever entlty
implements the ERP. :

Coordinated implementation. The agencies and stakeholders are concerned that any
decision regarding who implements the ERP must also consider how the remainder of the
program is implemented. Because of the nature of the Program and the resource, it is
1mposs1ble to implement program elements independently. Decmons on gnagement
entities must be reached at the same time in order to assure coordinat plementation.

Endangered species assurances. Many stakeholde;
extent of assurances given to the recovery of end
to water users for protection from future regulat
overall concepts of "no surprises" is n importan
water users. Program staff and stakeholders are; dera;
endangered species laws to craft mutually accept? rances for the Bay-Delta
ecosystem, as well s the water users.

Assuring an isolated convéyance facility.
construction and operation of an isolatedCi

"common pool" conditions which cupre TOYIC ort water users with an incentive
to protect the delta levees and. chg%rje ‘and %ﬁl cd water quality standards
throughout the delta. The stake%lders fear er could be exported without first

' passing through the delta that:the delta i%% could be harmed and that the incentives to
continue to protect the deltd Wi aller for thO“se now receiving watet from a
djf?om thedelta. '

- |
T pletmg‘mﬂﬁances Package
: l 4

~Assurances Proposal

The Program is working to develop a package of assurances for the common
programs. In addition, the Program is exploring options for assuring the variable

10
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program components. The Program will continue working with BDAC and the BDAC
Assurances Workgroup to identify areas of agreement in a proposed assurance package.
For areas of disagreement, the Program is identifying options that represent differing
approaches for assuring a particular portion of the program. As a part of this effort, the
Program is also developing a contingency planning process.

Contingency Plan

It is impossible to protect the 1mplementat1o i&the lon “~tefh1“solution from
every eventuality. The Program is developing a co

circumstances where a significant program elem ;&
agreed. The Program is developlng an approach_tc

process.

The contingency plan should be a process
will allow it to respond to different categories of.conti
the potential for appropriate outcomes consisteﬁith AL ,
may help to define a contingency plan for CALEED in tern;s‘Qf hat it is not. It is not
strictly a dispute resolution process, althol 7N ther: re-will likely: Be elements of dispute
resolution as part of it. It is not a prog cssfor ng t deﬁne iy and all problems that
may arise and designing a managezfjer °h -there is no way to anticipate
all possible events. ’

The current devel
contingencies such as prg
pohcy, financial or

ible combmat

é -progr_  or project levels; administrative,
era.gonal ‘cypesi and -mifor, substantive or catastrophic effects in all
of levels, types, and effects. It would include differing levels of

ategory a‘ngjprotocols for resolving contingencies in the

ogram must determine how to implement the program over
several years. Because the Program likely will require a number of funding, legislative,

A regulatory, cg%tractual and institutional changes, implementation will be a complex
process. Ad?i'ltlonally, the size of the Program and the nature of the Program components
Ke mﬁgsmble to implement the entire program 51mu1taneously The Program,
efore, must be implemented in phases.

A The challenge in implementing a program in phases is to allow actions that are
ready to be taken immediately to go forward, while assuring that each interest group has a
" stake in the successful implementation of the entire program over the implementation

11
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period. A phased implementation strategy, therefore, should have the following

characteristics:
. each phase should be completed before the next phase can begih;
. each interest group should have strong inducements to support the completion of

each and every phase; and Py

. program elements which are outside of the control of t g;gencies '
should be implemented as early as poss1ble' duce t e 1is h outside actors
may affect 1mplementat10n ‘

Phase I - activities occurring between the present.and‘certification of the final
- Programmatic EIS/EIR. This phase begins now )&ﬁ continues.through certification of a
final environmental document ~ o <

A.

Draft implementation document (plan or agreement) and circulate for agency and
public review and comment. The document will be a compilation of all the
actions:iecessary to assure program-wide 1mplementat10n The document should
be.as detailed as is possible in the time allotted.

~Describe how the Program is to be managed in the near term. If new entities or
authority is needed to implement the ERPP, some interim manager should be
selected. This interim manager would oversee implementing the ERPP until a
new entity or authority is-operational. It will be necessary to spell out this entities'

12
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respon81b111t1es authonty, f1nancmg, and how it relates to the other CALFED
agencies.

Phase II - transitional phase during which the Program moves from planning to
implementation. This phase is projected to occur from about January 1999 - December
1999. As soon as possible following certification of the Programmatic EIS/EIR, the
following would begin: 2

A. Introduce state and/or federal legislation necessary to ifiplement the solution.

This includes: a
' 1‘. creating or modifying entities, th %“ i

2. seeking fedéral authorization an d

3. securing 'statc‘:v approval to sell g [ bonds; and

4. ‘modifj‘zing existing legislation i p L trans’ fers, coordinating

CVPIA restoration fund e

B.

rocess to address cucumstances which prevent key program

" Finalize t%g_{
il

from being implemented or operated as agreed.

-~ pear-term implementation. January 2000 - December 2001.
_~Hstablish a stakeholder advisory committee.

B. ' Begin implementing the levee stabilization program and emergency plan.

13
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C. - Complete site-specific analeis and seek permit authority for any new facilities or
operations. : ‘ '

D. Begin implementing ERP with existing entities until new or reformulated entity is
operational. ' '

E. Implement ecosystem restoration monitoring plans.

F. Begin implementing water use efficiency and water q

Phase IV - long-term implementatidri. Will occy

December 2030.

A. Transfer implementation responsibilities;
ecosystem restoration entity.

B.  Transfer conservation strategy (ESA) résponsibilities-and-funding to new or
modified ecosystem restoration entity e

C.

D.

E. being implemented substantially as agreed, all

plete-all program components.

being implemented substantially as agreed, the
nces would be triggered.

the issué"bﬁaassur “particularly phasing, is paramount to achieving an

acceptable.lon % jé'”;grffi’;B,ay-'[)' %lta solution. A great deal of additional work and refinement is

necess%/ o craft a co%pieted?agkage of assurances. Assurances and related implementation
g &

process.

strategy issues will be

T
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