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PRELIMINARY DRAFT
FOR DISCUSSION PURPOSES ONLY

CALFED BAY-DELTA PROGRAM
MUL’I'I-SPECIBS CONSERVATION STRATEGY

Proposed Assurances for Cooperating Landowners,

It is anticipated that CALFED will establish some type of governance structure and an
assured revenue stream to fund ecosystem restoration and conservation activities in future years.
A multi-specics conservation strategy is critical to the successful governance and financing of
conservation and restoration activities. The following outlines a sugpested assurances program
whemdndedmthzkccadofbeuaonmdmyoﬁnrdomwmgunhomfathe
landowners, public agencies and other private organizations whose active participetion and -
collaboration with CALFED will be essential for the success of a multi-species conservation
strategy. The assurances program provides the critical avemue through which ecosystem
mmmmdmmmmmmmhmymmemedsoﬂandommmms.w
ammdodupuvaemts.

1. General Conservation Program. These assurances would apply to landowners who allow
restoration projects on their lands, who own/farm lands that are within a reasonable radins
(depending on species) of a wildlife refuge or restoration project, or who are within a
watershed that is being restored (e.g., Battle Creek). These assurances would apply to
local public agencies (typically special districts, but could include counties or cities) with
restoration projects within their boundaries or located where those restoration activitics
could affect the operations of the Jocal public agency. Finally, the assurances would also
Mwmwmmmuomummmmmwym&uﬁwn
“other private interests™) that wish to participate in conservation or restoration activities
or whose operations might be affected by such activities.

& Assurances to Landowners/Local Public Agencies/Other Private Interests.
i Voluuary Participation. Participation in the CALFED Bay-Delta

Program shall be strictly voluntary. Landowners, local public agencies or
other private interests may withdraw at any time and shall not suffer any
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iv.

penalty cr disincentive for withdrawing from the Program. Withdrawing
landowners, local public agencies, or other private interests shall not be

-required to mitigate for their withdrawal or be deemned to have taken

members of a covered species as a result of thejr withdrawal from the
Program.

Incremental Costs Borne by CALFED. The incremental costs 10 a
landownez, local public agency, or other private interest of participating in
CALFED activities shall be bome by CALFED agencies. Incremental
costs will be defined by comparing expenditures by the landowner, local
public agency, or other private interest prior to a decision to participate in

. agency, or other private inteyest after & decision to participate in CALFED

activities. Incremental costs are not 10 be based, in any way, on a coocept
of forcing a landowner, local public agency, or other private interest to pay
forpnthnbimdegndmm.

Private Property Rights. All parties will folly respect private propesty
rights of landowners. CALFED personnel will not enter upoa private
lands without the express permission of the landowner or manager, save in

cmscfbmaﬁdem

Corifidentiality. mmmwawmbm
implementation of the Program will be kept strictly confidential and shall
mbwmmmmhﬁmwwm
or the Public Records Act. To the extent that appropriate exemptions
under cither statute do not extend to information provided by landowners
to CALFED agencies, CALFED and its member agencies agree to use
their best efforts to seck legislation that would enact such exemptions. In
addition, waiver of this right to confidentiality shall not be a condition for
landowners to participate in the Program.

Right to Farm. Landowners patticipating in the Program (and their
neighbors) will be able to modify their cultural practices (including
changing cropping patterns) frecly, as long as they are engaged in routine
and ongoing agricultural activities. For purposes of the CALFED
program, “routine and ongoing agricultural activities™ shall inclode all
activities undertaken on a farm or ranch for the purposes of producing any
plant or animal product for commercial purposes, the use of land for open
space or passive recreational purposes, or the idling of land for

- conservation or other similar purposes.

Ma:itomg. Momtmngandsm-specxﬁcsurvcys of the results of the
Program will occur in the manner that is least intrusive to the landowner in
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quesﬂnn. The landowner, Jocal public agency, or other private interest

m:ymdettakeself-teportmgofpmgxss,maymhmlhctm
biologists to perform such work, may permit agency personnel to conduct
monitoring or site-specific surveys, or may work with the agencies to
davdqpamaﬂemﬁmdngmmusiw-speciﬁcmeys.

Incidental Take Authorization. Landowners, local public agencies, or

* other private interests participating in the Program (and their neighbors)

will be given incidental take authority under section 10 of the federal
Endangered Species Act for the incidental or accidental take of covered

- species, provided that the take is the result of routine and ongoing

agricultural activities or results from inadvertent or ordinary negligent acts
that occur on a farm or ranch in the course of routine and ongoing
agricultural activities. In the case of local public ageacies or other private
interests, incidental take anthority will extend to the routine and ongoing
activinesofthatagmcyacunpmy

Liability Protection. mmwmmmm
indemnify, defend, and hold landowness, local public agencies, and other
private interests barmiess for any losses that may occur as a result of 2

- landowner, Jocal public agency, orodnpnvmmuwtdlomz

mmmmmuwm

Ia-Lw-Fou CALFED and its member agencies recognize that local
govetnments depend upon propesty taxes, special assessments, property
&es.mdothermﬂarﬁmuumechmmlopuvideopmag .
revenies. Jn connection with any lands that are acquired for restoration
purposes, CALFED and its member agencies agree to pay in-licu fees to
bdpnblmw(xmhﬁmgmm,mmd:peaddmm)m
ueeqnalbathepuymmtsm-debytbepnmhndompnortowhlm

£

No&ﬁn&uloeriIPm CAD‘ED its mermber agencies, and the

'UmmdsmmdtheStxsodexfamamagxeethatdnymﬂnotm

criminal or civil remedies against participating landowners (or their
neighbors), local public agencies, or other private interests for routine and
mgo&zlgnmhnﬂmvmes(ndum‘bedabove)crmmwm
suthorized by the Program or for local public agencies or other private
interests’ routine and ongoing activities. Such activities would include,
but are not limited to, the routine operation and maintenance of levees and
other flood protection facilities and the construction, operation and
maintenance of fish screens, weirs, or other similar facilities intended to
protect or enhance aguatic species. ’
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Net Conservation Benefit. CALFED and its member agencies recognize
that it is important to offer landowners, local public agencies, and other
private interests incentives to participate fully and actively in the
restoration activities proposed by CALFED. Tecthis end, landowners,
local public agencies, and other private interests participating with
CALFED will not be subject to the typical mitigation requirements
established under the federal or California endangered species acts for
impacts ou listed species. Instead, as long as these parties® projects result
in a pet conservafion benefit, these partics will not be subject to the typical
mitigation requirements. Net conservation benefits include, but are not
mnumdmhmm&w
restoration, or enhancemcnt of habitats; an increase in habitat connectivity;
the maintenance or increase of population numbers oc distribution; the
reduction of the effects of catastrophic eveats; the establishment of buffers
for protectod areas; and the establishment of areas to test and develop new
conservation benefit shall be made based on the best available scientific
and commercial information by techmical advisory committees composed
of biologists representing landowners, private organizations, snd local,
state and federal agencies. Net conservation benefits include
cixw'huenpmpowdmmmadvenempmmm
wmmwmmbmﬁmdmmmumm
species.

kmwmxmmm:ﬁshm Asput
of that project, it will take a certain number of other listed or candidate * -
species. If the net conservation benefits — taken as a2 whole — of screening
excoed the Josses of other listed or candidate species, the District will not
need to engage in any mitigation for the construction of the fish screen.
Or, suppose that an agency wishes to build 2 sumber of small flood control
facilities that will take listed or candidate species in conjunction with the
construction of new riparian or wetlands habitat. Finally, suppose thiat the
construction of small flood control facilities mentioned above would have
mhuhnpucumumxbanfhswdummmmemm
mmmanmm»mm«m
species. As long as the proposed program — taken as a whole ~ yields a
met conservation benefit, the program will not need to mitigate for its
achwupddmemmmhmdmmm

OthermuttmdAmm CALFEDmdmmmberm

mnopmthntbeymahrgewmbeofpammsthummethe
activities of individuals, public agencies or mutual water companies. For
instance (and without limitation), CALFED agencies issue permits under
section 10 of the Rivers and Harbors Act, sections 401 and 404 of the
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Clean Water Act, the California Endangered Speciw Act, and sections
1601 and 1603 of the California Fish and Game Code. Each of these

_ permits that is issued in connection with activities intended to implement

the CALFED Bay-Delta Program will incorpqrate all of the assurances
contined in this policy. In addition, CALFED and its member agencies
are engaged in 2 wide variety of other activities that are intended to assist
in implemeating the conservation strategy (¢.g., activitics implementing
the Central Valley Project Improvement Act). These activities will also be
carried out in a manner congistent with this assurances policy.

b.  Assurances to CALFED Agencies.

i

e

activities on their lands or on neighboring lands. Landowners will, to the
mmblypiwﬁable-ndmsimtwiththdrotheruse(s)oﬂhdr

- Local Public Agencies and Other Private Interests. P:mapannglonl
: pubﬁcamsndotbermmmwxnmtmfaewnh

mmmmm Local public agencies and
other private interests will, to the extent reasonably practicable and

istent with their ot} vities. facil torats ivities on
Jands within their jrisdiction.

Special Assurances for Levee Maintenance and Repair. These special assurances wonld
apply 1o individuals and local flood control districts (reclamation districts, levee districts,
special act districts, and others) that operate and maintain fiood control works. These
assurances would also apply to the State of California when it undertakes to operate or
maintain levees in the Central Valley. These assurances refine the general discussion of
assurances that would apply to all CALFED activities.

‘a. Assurances 1o Flood Control Districts.

i

Incremental Costs Borne by CALFED. -The incremental costs to an
individual or local public ageacy of levee maintenance and repair activities
shall be borne by CALFED agencies, as described above.

Liability Protection. CALFED and/ot its member agencies agree to

.indemnify, defend, and bold individuals and Jocal public agencies

harmless for any losses that may occur as a result of an individual or local
public agency allowing restoration activities. This indemnification would
inclode, but would aot be limited to: (1) recreational activities (¢.g.,
waterskiers or jet skis), (2) impacts on channe! capacity or channel
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roughmess, (3) erusion due to plantings.

Priority of Flood Control Activities. Individuals and local public agencics
with responsibility for flood protection will be able to engage inall -
activities necessary for the proper operation and maintenance of flood
control facilities and so will fulfill their responsibilities to protect public

Incidental Take Authorization. Individuals and local public agencies
participating in the Program will be given incidental take authority under
section 10 for the incidental or accidental take of covered species,
provided that the take is the result of the routine and oagoing activities of

,amﬁmdb%d&ﬁmx’oﬂmmmm

Net Conservation Benefit. Pxojecuproposedbymdwnduals and flood
coatrol districts would be evaluated under the net conservation benefit

- principles described sbove. For instance, a district proposing to widen its

levee in conjunction with the creation of shaded riverine aquatic habitat
wvuldquaﬁfyforthenetmmuicnbm@ﬁtpdndple.

b. Assurances 10 CALFED Agencies. Participating individuals and Jocal public
agencies will not interfere with restoration activities within their jurisdiction.
Individuals and local public agencies will, to the extent reasonably practicable and

sthin their jarisdicti

3.  Special Assurances for Fish Screen Program.

These special ammcdswmﬂdapplybwa&divﬂuswhonﬁglninsunﬁshmsto
protect listed species in the Central Valley and Delta. These assurances refine the general
discussion of assurances that would apply to all CALFED activities.

- A.mcmnmbbtverm

i

No Change in Diversions. Diverters participating in the Program willnot
be required to change the magnitude, location or timing of diversions. The
construction of a fish screen shall be accomplished in the manner that
minimizes impacts on the diverter. CALFED will, if necessary, construct
temporary diversion works.

No Surprises. In the event that changes may be required in the fish screen
after construction due to new listed species or new information about
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covered species, the diverter shall be protected under the “no surprises™

&

i Incidental Take Authorization. Diverters participating in the Program will
be given incidental take anthority under section 10 of the federal
Endangered Species Act and under the Califormnia Eadangered Species Act
for the incidental or accidental take of covered species, provided that the
take is the result of the routine and ongoing activities of that diverter.

iv.  Incremental Costs Borne by CALFED. The incremental costs to a diverter
from the fish screening program shall be bome by CALFED agencies.

v. Net Conservation Benefit. 'lbmteonmvmbeneﬁtphmplewmld
apply to fish screening projects in the manner described above in the
context of the general conservation program.

vi. wa:'hty?mucnan. CALFED snd/or its member agencies agree to
indemnify, defend, and hold the diverter harmiess for aay losses that may
occur as a result of the diverter agreeing to participate in the Program.

b. Assurances to CALFED Agencies.

i Agreement to Screen Diversions. AuuchumeasCALFﬂ)dems
WCAIFEDWHIM»M&:&W&MM

ii.  Participation in Screening. Diverters will, to the extent reasonably
practicable and consistent with their other activitics, facilitate screening:
activities on lands within their service area.

Implementation. The assurances program will be implemented by a series of
implementing agreements. These agreements may be of two types: programmatic
agreements between CALFED and local public agencies or specific agreements between
CALFED and individual landowners. In the case of programmatic agreements, it would
bemnapmdththlocdpublmagmcywouldﬂnnmmmmbwmth
individual lIandowners. Implementing agreements would be entered into under the
sathority of the “no surprises™ policy and “safe harbors™ draft policy, as well as the
iedenlguvanmeut’sgunnlconm&mmthmﬂymdcrwcﬁmlﬂ(z)

In order to facilitate implementation of the CALFED program aad simnltancously protect
local interests, CALFED should establish Jocal advisory bodies composed of specified

representatives of local, state and federal agencices, water supplicrs, landowners, and other
Mmmmmmmdumubqumof
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supervisors and would function in the same manner as the SB 1086 Sacramento River
Advisory Council.
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