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-October 16, 1997

.Sharon Gross - '
CALFED Bay-Delta Program
1416 Ninth St., #1155
Sacramento, CA 95814

~ RE Proposed CALFED Habltat Conservatlon Plan (HCP) or Natural
Commumtles Conservatlon Plan (NCCP)

DearMs Gross '. '

: I write on behalf of the moreé than 350 ,000 members of the Natural Resources Defense o
Council (NRDC), 66,000 of whorn live in' California, tq urge CALFED to procéed with
. extreme caution when deciding whether or not it is appropriate to prepare a HCP in
. ‘order to implement a long term solution to Bay-Delta water problems. Our comments
are designed to summarize what NRDC has learned as a result of our expenence w1th
‘ecosystem-wide habltat planning gained principally from our partlclpatlon in southem
- California’s NCCP program. There are a numbet of lessons learned from that .
- experience that indicate that a HCP at the scale necessary to adequately address Bay-
" Delta concerns is very problemanc ‘In addition to the comments contained in this
letter, NRDC endorses, and is a signatory to those subrmtted on behalf of the -
~ Envn:onmental Water Caucus . : R .

Wh11e NRDC endorses the goals of ecosystem management and habltat conservation
planning; when we examined the Southern California NCCP in areport, Leap of Fazth,
. released earlier this year (and mcorporated in these scoping comment by reference), we :
. found it wantmg in several important respects in clear standards, in adequate funding, .
. and, above all, in the fulfillment of its scientific promise. In its pilot application, the
NCCP has too often been marred by inadequate science, ‘poor funding; and undefined
or underenforced regulatory standards. NRDC believes there are lessons to be learned.
~ from both the successes and failures of the Southern California NCCP that can be used
to mform decisions regarding any Bay-Delta HCP. Based on our experience with the '
' NCCP we are concemed on several ﬁonts abouta Bay-DeIta HCP at this time.

- The geographlc scale of a smgle Bay-Delta dee HCP would be unmanageable
C Collectlvely, the five subregional plans comprising the Coastal Sage Scrub NCCP -
program encompass hundreds of thousands of acres and dozens of rare and endangered
species. A CALFED HCP would dwarf its southern counterpart and necessarily
. involve dramatically more activities and species. Any plan for a Bay-Delta HCP
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should involve subregional or zone units, perhaps based on the fourtéen zones identified in the
Ecosystem Restoration Pro'gram Plan (ERPP).

For logtstxcal reasons, in Southern Cahforma the coastal belt of scrubland was divided into

several focus areas, defined by geography, wildlife ecology, and human land-use patterns. Intact,
contlguous blocks of scrub, such as on the Otay Mesa east of San Diego, were to be managed as
single units, irrespective of municipal boundaries and variable public-private ownership. -

Initially, scientific advisors recommended grouping the focus areas into thirteen different
administrative units, or “subregions,” straddlmg five counties, but what emerged in practice

were four major planning units, two’ each in two counties. This experience points out the

dlﬂ?iculty of desxgmng plannmg areas based on biological factors. Given the extremely complex -
set of governance structures in the CALFED planning area, it is inevitable that pohtxcal and other )

- factors not related to ecosystem funchon will confound the plan de51gn

The State NCCP Act is msuffictent to support 2 CALFED HCP. The Natural Commumty

- Conservation Planmng Act of 1991 is 4 rather slender frame on which to hang an ambitious.”

conservation program. The Act prov1des little more than general authonty plans developed . '.-'
under the program may “provide for the regtonal or areawide protection and perpetuanon of .

 natural wildlife diversity, while allowing compatible and appropriate development and growth.
"~ The legislation is virtually silent as to matters of content, standards, and procedure. .
Respons1b111ty for developmg the NCCP is effectlvely delegated to the Department of Fish and

Gamie

| ’I‘he NCCP cannot guarantee the survival of s spec1es Gtven the limits of science and the
* unpredictability of ecological processes, habitat planning contains, by its nature, an irreducible -

element of risk: even the best-laid conservation plan can be undone by fire or drought or other
natural events. But there are many degrees of risk, and in this regard it must be said that the

: Southem California example nsks spectes in needless, unacceptable ways

. For example, large-scale infrastructural deVelopment —_ mcludmg major roads — were permttted
 to go forward without being mcorporated in the design of the reserves. In‘other words, the
. infrastructure drove the reserve design, rather than having the ecosystem needs factor into the _

infrastructure decision making process. Also, reserve boundaries themselves were not
financially secured. Where the lines are ultimately drawn depends on the future availability of
funding; and with the price of land acquisition alone easily running some localltres into the teris -

. of millions, and planners relying: hopefully on mumc1pal bond issues and federal appropriations

to make up the shortfall, the proposed boundanes are then regarded with skeptlclsm C

. Development, by contrast is assured

, The USFWS “No Surpnses” pohcy provides little recourse if commitmients are not met.

Under the U.S. Fish and Wildlife Service’s two-year-old “No Surprises”. pohcy, little can be
done if the HCP programs fail to ineet ecological expectations. Once a plan is 81gned no
additional fees or land may be exacted from partlcxpatmg property owners, no matter what the
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circumstances. The only new steps the Service can impose are on-site management duties; if
other measures are necessary, the government will be left holding the bag. :

ijelixninary Recommendations

In many respects, HCPs and the NCCP pfogram_ mark an important advance in conservation
planmng They can reach across jurisdictional boundaries, recognize the interdependency of

species and habitat, and plan proactively, before most of the species on their target lists become

“endangered.” Moreover, as a collaborative effort, they can bring together a broad range of'

disparate interests, and include the public in processes from which it would otherwise have been

excluded. But in Southern California, the NCCP’s flaws are also evident. The program lacks -
clear standards and rehable sources of funding; perhaps most importantly, it falls to prov1de for .
mdependent scientific mput adequate to the complex1ty of the undertakmg

There are many reasons to applaud the program, both in terms of the reserves developed to date -

and the promwe that it holds for the future:

~olt repre_sents in many respects a more enllg};tened approach to habitat management: pl.anning. ;
 across jurisdictional boundaries, conserving interdependent habitats and species on a broad .
geographic scale; and protecting wildlife in advance of endangerment and extinction. Both the ..

U.S. Department of the Interior and the California Resources Agency should be commended for
the energy and comnntment that they have devoted to putting these ideas mto practlce

- oltisa collaboratlve process, mvolvmg the pubhc toa con31derab1e degree in demslons that

would otherwise have been settled between landowners and government oﬁicmls

e It recognizes the essentlal nnportanee of the Endangered Specxes Act (ESA) in wildlife -
conservatlon

. It brmgs local jurisdictions, landowners, and conservatlomsts to the table, a development that

. in embattled Southern California should not be taken for granted. Landowners in San Diego and
. Orange counties who enrolled their propertles in the program voluntanly accepted its restnctxons

on mtenm take.

 But there are ways in which the program can and should be mproved if it is to be repeated -

anywhere else, especially in the Bay-Delta. If the program is to be a “national model,” if the

“scientific promise of HCP/ NCCP planning is to be fulfilled, and, most fundamentally, if the -

recovery goals of the ESA are to be achieved, we believe that the following recommendations

- must be incorporated into any Bay-Delta ecosystem program:

Preserve the federal Endangered Species Act. .
A HCP or NCCP, standing alone, provides no protection for ecosystems or species; it merely -

authorizes a collaborative, voluntary process to provide some protection through agreements
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among> regulatory agencies, landowners, and local governments. To bring developers to the table, -

-a strong incentive is indispensable

Requn'e mdependent scientific consuitation and review. ' '
Given the program’s extraordinary complexxty and its susceptlbﬂlty to political and economic-
pressure, its science must be beyond reproach. Establish in manageable planning units

long-term management. Plans should be submltted to the sc1ent1ﬁc commumty for appropnate
peer rev1ew :

: Guarantee adequate public partlclpatlon throughout the p!anmng process.

Estabhsh working groups with adequate pubhc representation, hold meetings that are regularly

L announced and open to the public and require that pohcles adopted by the workmg groups

recexve qu cons1derat10n by program authormes

- 'Set clear, speclfic standards for program deslgn . ' :
. The regulatory standards prescribed by the ESA should be the fundamental test agamst which the '

suﬁﬁclency of plans are judged. Plans should be evaluated on their contributions to spec1es -

: recovery, as the Endangered Specles Act requ1res, not merely on spec1es surv1val

Scale back the blanket assurances made to landowners. -

Under current arrangements in the Southern California NCCP, once aplan is adopted, no _
additional fees or land may.be exacted_ of participants — not even in the case of “extraordinary,”
unforeseen cir¢umstances. Under the Service’s extension of its “No Surpnses policy; the same

~ guarantees apply to wildlife that the plan has not specifically addressed. In giving such broad

assurances, the Service may foreclose essential future options, taking on itself the potentially

" unfeasible expense of species relocation, habitat acquisition, and other emergency measures, .

- - independent scientific advisory groups to translate the broad tenets of reserve design into locally-
relevant principles, assess the needs of covered species, and formulate flexible Strateg1es for

should plans go awry. The Service should scale back its assurances to HCP/NCCP partlclpants ' : .

They should take proper account of scientific uncertainty and changing circumstances.
Furthermore, no assurances should be made under any plan before adequately specific species -
information i 1s available and rehable fundmg mechamsms have been 1dent1ﬁed or are in place. .

Create a secure source of fundmg for land acquisition and management.

" In addition to state and federal funding mechanisms currently available for Bay-Delta ecosystem

restoration, in the long term the program should consider creating a loan fund for regional land .
acquisition or appropriating untapped dollars from the Land and Water Conservation Fund. In
addition, explore other financing options, such as consérvation banking, which has already been .’

- tried with some success; or dedicating a portion of the local property tax (corresponding to the
' marginal increase in the value of adjacent real estate) to the program 1mplementat10n

Ensure that the interim permlttmg process is properly supervnsed dunng plan prepanation.

_In tracking species take and habitat loss during the interim planning period, the U.S. Fishand
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