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The Honorakle John Garamendi - .
Deputy Secretary

Department of the Interior

1849 C St,NW

Washington, DC 20240

Dear Jonn:

[ am writing to you to express my concsrn aver what appears to be & growiug coniroversy
regarding the implementation of the Bay/Delta Accord, and particularly the interrelationship
between the Accard and the Central Valley Project Impravement Act (CVPIA). In this letter I
would ke to provide my understanding of this issu¢ in the hope that doing so will assist in
regolving this dispute.

As you knicw, [ was involved i helpirg to create what became known as CAL-FED. Atthe
beginning of this process in the summer of 1993, I asked President Clinzon to designate [nterior
Secretary Babbitt as the point man for cocrdinating the federai government's ¢forts to
imiplement the CVPIA, the Ciecan Water Act, and the Endangered Species Act in the Bay/Delta
cstuary. I subscquently wrote to Secretary Baboitt 1o make suggestions regarcing the goals tha:
‘hege negotiations should try to achieve,

In my letter, [ emphasized the importance of using watcr allocated for environmental purposes as
efficiently as possible. Toward this goal, I expressed the hope that water provided under Section
3406(b)(2) of the CVPIA could also be used wherever possible to satisfy requirerments appited
under the Clean Water Act and the Endangered Species.Act. It is my uaderstanding that the Bay/

cita Accord aciieved such joint use of this “b-2" water, with about 40%-5C% of the “0-2" water
serving the purposes of all three laws. )

The reason [ emphasized the importance of this goal was the need g sddress another goal in the
negotiations toward the Accord, to achieve as much certainty as possible regarding annual water
deliveries by the Central Valley Project 10 urban and agricultural water districts. As you are well
aware, one area served by the CVP is most vulneratle to {luctuations in deliveries caused by
aliacation of water for environmental purposes, the west side of the San Joaguin Valley. Itis
also my understanding, hoth fram the Bureau of Reclamation and from farmers on the west side,
that the Accord should result in their obtaining only 85% of normal supplies, but that this figure
cauld be achieved on g fairly regular basis over time.
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AS you are keeniy awars, the goal for cartamty of water supply by farmers on the west side of the
San fcaquin Valiey has nat been achigved. Each year, it would seem, the (igure is changed
{requently by the Bureau of Reclamation as the water year procreds. Cbviously, these
fluctuations are cccurring primarily because of different aydrologic conditians each year, in
some cases changing dramatically from month 0 month as has been the case in 1997. Certant

is nevertheless a reasonable goal, and it surely should net be jeopardized by what appear to be
actions involving bureaueratic discretion.

To my dismay, [ have had conversations with enviroiuentalists on the one hand, and with
agricultural and urbas water districts on the other, that have presented me with diametrically
cprosed interpretations of the Bay/Delta Accord’s previsions regarding “b-2" water. Thers are
some environmentalists who argue that the Accord does not even include “5-2" water, and there
are agricultural and urban intarests who argue that the Accord places an absolute ceiling on “b-2"
water. Again, as [ expressed above, [ believe the Accord achieves the goal of using about haif of
the “b-2" water to also satisfy ali Clean Water Act and Endangered Species Act requirements,
leaving the remaining half exclusively for the other purposes of the CVPIA. -

Tze question thez arises, however, as to how the use of the remaining “b-2" water is to be
determined. My understanding of the CVPIA is that a primary purpose is to double the popu-
lation of snacromaus fish in the estuary, and that this is to be done in accordance with the

adeption of an Anadromous Fish Restoration Plan te esiabiish a scientific basis fo: the a&ernt

The dispute | referred to at the start of this ietter regards whether and where and for what purpese
“b-2" wazer caa be used over and above that specified in: the Accord. [ have beer told by
agriculiural and urban interests that the U.S. Fish & Wildlife Service is proposing 10 take nine
new actions during the nex: water vear that will consume additioral “b-2" water, actions that go
beyond those already implemsntsd since the CVPIA wes passed. They even assert that the
amount of watar being sought could exceed the 800,00C acre feet provided for in the CVPIA.

If these allegations are true, it would seem ¢ me that USF&W is violating the spirit of the Bay/
Delia Accord. I reaiize there are differing legal interpretations of the Accord, but it seems clear
‘o me that most of the signers of that document belicved that it offered several assurances that
intended to restrain the exercise of any bureaucratic disceation that would increase the ailocation
of water for environumental purposes during the life of the Accord. These included a statement
that the Accord was deemed sufficient for praviding habitat protection for endangered species
listed at the time of its signing, and that any additional water needs identified subsequent to its
signing would be met by the purchase of water from willing sellers.

As you know, the Accord provides for & range of water amounts to be allocated for the
restoration of the Delta, ranging from 400,000 acre fest :n & wet year, to 1.1 million acre feetina
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very dry year. Tue CVDP s (o provide a proportional share, that would ot exceed a maximum of
400,000 acre feet. Thae questan, ther, 48 under what conditions can USF&W chicose 10 allocate
the balance of the §C0,000 acre feet of “b-2" water? It occurs 1o me, based on my conversations
with many of the parties to the Accord, that there was a very clear impression that the balanes of
the ""b-2“ water availabie under the CVPIA, water that was not already being used for fish
restoration, would be allocated based or: adoption of an Anadromous Fish Restoration Plan. Yet
that Plan 15 only now being released in draft form, at a time when USF&W s ajready proposiag

plans for use of the addittonal “b-2" water starting early next year.

There is one Gnal issue that undariies this argument, and that is the distinction made in the
CVP!IA betwesn “b-2" water and water that achieves envircnumentai puiposes and can then be re-
used far urban or agricultural purposes. Some enviromnentalists argue that any envirormental
water--guch as a2 puise flow upstream from the Delta--that is reused must by definition be
cansidered a3 “reoperational” warer. Conversely, some agricultural ard ucban interests would
argue that all reoperational water should 2lso be considered as “b-2“ water. As arcanc as this
dispute-sounds, it csseatially could mean that cither there is no such thing as “b-2" water, or that
ail *b-2" water must never be used for any purpose except improving the environment.

Again, my understanding of this {ssue is that the Secretary of the Interior or his designee can
determine that “b-2" water can be reused for urban or agricultural purposes, after it has served its
environumental functicn.

Where does all of this enc up? [ believe that it is very important for USF&W to be as circum-
spect as passidble in aliccating additional “5-2" water absent having 2 sound scient:fic basis for
deing sc, as would be previded by an approved Anadromous Fisk Restoration Plan. To do other-
wise, it appears t¢ me, violates the spirit of the Bay/Delta Accord. Cenainty of water supplies,
within tie vagar:es of different hydroiogic conditions, is a reasonable expeciation on the part of
urban and agricultural water districts.

Obviously, this issue will not be resolved for some time. But now, before a Fi:sh Restotation
Plan is in place, and at a time when the Accerd will need to be renewed for at ieast another year,
it is imperative that needlessly disruptive disputes be avoided. [ would appreciate hearing your
views of thiy situaticn, and as always, [ stand ready to help in any way that can.

Sincerely yours .

iy A VI

Dianne Feinstein
United States Senator
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