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September 22; 1999

CALFED Bay-Delta Program
Attention: Rick Breiter~bach
1416 Ninth Street, Suite 1155
Sacramento, CA 95814

Subject: Environmental Justice Comment~ on Dra~ Programmntt~ EIS/EIR, June 1999

This letter is submitted by the undersigned to pro~de comments on CALFED’s DraR
Progmrrrmatie EIS/EIR with respect to compliance with its mandate to conduct tmalysis of potential
environmental justice impacts, including program activities that will address such impacts. Some of us are
actively working with commuoities to r~’nedy environm~nl~l injustices. All of us shar~ a concern that
natural resource and environmental policies too GRin i~aore environmental justice issues, and agencies
are ill-equipped to develop appropriate programs to ad&ess these issues. Based on its Draft EIS/F_,IR,
CALFED, with its far-reaching impacts (in time mad programmatic and geograpKie scope), has targely
ignored and/or inadequately addre~ed envirormaental justice issues.

Environmental Justice Reo_utrements
Executive Order 12898 on Environmental Justice ("Executive Order") requires that federal

agencies make the achiewment of environmental justice part of their mission by "identifying and
addressing as appropriate, disproportionately ~gh and adverse human health or environmental effects of
their programs, policies, and activities on minority populationn ~d low-income populations." This
applies to an agency’s daily activities as well as obligations under NEPA. With respect to the NEPA
process, the Executive Order emphasizes the importance of research, data collection, and analysis of
exposure to environmental hazards for low-income populations, mmoriW populations, and Indian tribes
and incorporation of such data into NEPA analyses. It makes specific mention of the need to assess
potentially disproportionate adverse human health or environmtnatal effects on low-income populations,
minority populations, and Iradian tribes with respect to subsistence patty’as of consumption of fish,
vegetation, or wildlife. It further requires that federal agencies work to ensua-r effective public
participation and access to information.

The president’s memorandum accompanying the Executive Order specifically r~cognizes the
importance of procedures under NEPA for identifying and addressing ~nvirortr~ttal justice concerns.
The memorar~dum identified the followang actions as important ways for federal agencies to consider
environmental justice under NEPA (as cited in the Council on Environmental Qunlity’s "Environmental
JustSce, Guidance Under the National Environment~ Policy Act"):

¯ Appropriately analyze ~vironmental effects on minority populations, low-irtcome populations, or¯ Indian tribes, including hurnar~ health, social, and economic effects;
¯ Erasure that mitigation measures in an environmental impact statement or a record of declares

address significant and adverse envirortr~ental effects of proposed fed~’ral actions on minority
populations, low.income populations, and Indian tribes;
Provide opportunities for effective ¢ornmurlity participation in the NEPA process, includ~g
identifying potential effects and mitigation measures in consultation with affected communities
and improving the accessibility of public meetings, crucia! documents, and notices.

While CEQA does not require environmental justice analysis, per se, it recognizes that social and
economic impacts of a project ar~ relevant to determine whether a physical change ~s significant. Such
analysis is very relevant to identifying potential impacts on low-income people and communities of color.
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CEQA states: "Where a physical change is caused by economic or social effects of a project, the physical
change may be regarded as a signifi0ant effect in the same manner as any other physical change resulting
from the project. Alternatively, economic and social effects of a physical change may be used to
determine that the physical change is a significant effect on the e~vironmcnt. If the physical change
causes adverse economic or social effects on people, thos~ adv~-s¢ effc~ts may be used as a favtor in
determining whether the physical change is significant." (Title 14, Division 6, Ctmpt= 3, Article 5,
15064)

We are di,mayed that the Draft EIS!IiIR rrpe.atedly qualifies its limited analysis on social,
economic, and environmental justice impacts with language that dismisses or reduces their significance.
The document repeatedly states "...thisProgrammatic document fully discusses social and economic
issues, as required by blEPA, but �onsislent w~th state and federal law, does not treat advera¢ social and
economic effects as significant environmental impacC’ The implication that environm©ntal justice, social,
and economic impacts do not have equal standing as an adverse significant impact is incorre£t and
troubling. The Executive Order clearly r~quires that NEPA include environmental justice analysis and
that mitigation measures address potentially adverse and significant disproportionate irapacts that may b~
discovered. CEQA simiIarly recognizes.the us~ or consideration of adv~’s¢ social and economic impacts
in determining significant impacts of proposed actions.

Comments on Public Partlcl_uatton &.Access
We conclude that CALFED’s Draft EIS/EIR fails to meet the above stated requirements, even in

the context of a programmatic res’iew. With respect to the requirement that federal agencies "provide
opportunities for community input in the NEPA process," CALFED has yet ~o provide adequate
opportunities for participation by low-income populations and �omrnumties o~ color in it its program
development and outreach efforLs. This is especially relevant in the hght of th~ fact that the CALFED
planning period will extend for more than 30 years, and that, in the not too d~s~nt future, California wil!
be a mu|ticuitura’, plurality ~ no single ethnic or racial group will comprise more tha~ 50 percent of the
population. By the year 2030, Latinos may be the single largest ethnic group in Ca]ifo.,’nia. Yet Latinos, as
well as a11 other "minority" populations have been excluded from meaningful participation in CALFED,
no: just the CALFED Draft E1S/E]~ process.

L_a~k of adequate translation ~nd int,-or�ration seryices
Beyond trar, slating fact sheets, CALFED has not provided adequate t~nslation ~ad interpretation

services at its public he.arings, meetings, or workshops. CALFED materials remain largely unkno~ or
inaccessible to the public, especially those with limited English language proficiency. Two examples at
p~blic hearings this year il|ustrate this stark shortcoming.

Although fact sheets were translated into Spanish, at least one public hearing held in a community
with a large Spanish speaking minority (San Jose, Septemhe~ 7, 1999), CALFED failed to bring a’anslated
fact sheets to ~he meeting. Spanish langnage signs noticing the hearing were also not in evidertce. Neither
were Vietnamese language no~ices, although fully I0% oft_he population of San Jose are Vietnaraese
ethnics, These omissions are inex0usable ~ a multi-ethnic, multilingual society, as they limit the
opportunity for members of the public to participate in the EIR/EIS process.

An incident at the public hearing held in Salinas (August 25, 1999) is another egregious case in
point. Not only did CALFED lack interpreters for a monolingual Spaniah-~peaking farmworker who
wartte~ to co~r~et3t, but the moderator attempted to prevent the farmworker from reading his statement,
suggesting instead that the union representa~ve translate the oommerrts into English and read them into
the record. O~ly after several minutes of discussion with the United Farm Worker representative was he
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allowed to comment in Spanish and have the translation recited as well. Contraxy to the Executive Order,
CALFt~D’s public outreach efforts discou~ged public participation and access to information.

Access to_EIP,/EIS documents has been diffioult
CD-ROM or Internee access is not available for those who do not have adequate hardware and

software, which may be particularly true for the poo~ and people of color, Further, downloading or on-line
review of long documeots such as the Draft EIS/EIR is neither reasonable nor accessible for most
People have reported difficulty receiving documents from CALFED, inability to read the CD-ROM, and
inability to download web site materials.

Environmerttal Jugi¢¢ communities have not been.consulted in_.iltvelonmeat of CALFED~rograms no~n
preparation of the, Draft EIR/EIS document

EnvironmentaI justice communities were not invited {and in some cas~s not permitt~) to brief
CALFED staff, BDAC members, or policy group members on environmental justice issues. For example,
during meetings of the water tta~sfers working group, several organizations recommended that Bill
Hoerger, Director of Litigation, Advocacy and Training, at th~ California Rural I_~gal Assistance, Inc.,
briefCALFED staff and BDAC on CRLA’s concerns with respi~ct to wa~r transf~s. Such otters were
dismissed and h~ was not invited. CALFED’s interest m not complicating discussions with non-direct
stakeholder issues could not have been made more clear to ¢nwaonmental justice advocates and advocates
for poor people

The P.xecuti\’e Order requires that federal agencies identify potential eft©eta and mitigation
measures in consultation w~th affected communities, Nothing in the Draft EIS/EIR suggested that
CALFED solicited input and/or sought participalion f~om environmental justice communities and/or
advocates as part of its Draft EIS/EIR planning process. CALFED’s March 1998 Draft EIS/EIR. included
the following two ~ommitments: "The views of the affected communities shall be elicited on mitigation
measures," and "A commumty oversight ~ommitte¢ shall be established to identify potential minority or
low-income population concerns (p. 8.10-6)." The current Draft EIS/EIR contains no such commitments
nor does the analysis suggest tha! any such efforts were made to solicit views on mitigation meas’~res
fi-om a broad range of stakeholders, including rural and urban environmental justice interests.

Comments vii Ihe Draft EIS/EIR
The D~-aft EIS/EIR itself contains many errors and omissions in its project description, goals,

comparison of existing conditions and altgrnatiws, analysis of impacts, and analysis of mitigation to
avoid and/or n~itigatc impacts. The Draft EIS/EIR reveals that CALFED h~s not yet adequately c.arcied
out the appropriate analysis of" potential environmental justice impacts of its notions, nor has it adequately
incorporated existing analysis of poter~tial disproportionate impacLs on low-income, minority, and Indian
populations. The D~ft EIS/EIR.’s section on Environmental Justice (Section 7. |g) clearly fails short of
iderttit’.ving and analyaing potential environmental justice impacts. The comments presented here cannot
and do not attempt to prox’ide a conaprehensive assessment of all these errors and omissions. Rather, these
comments are ~ntended to highlight some of the inadequacies in the Draft EIS/EIR with respect to
CALFED’s t~ilure to identify potentia] environmental justice impacts and faille to avoid, mitigate, or
address those potential impacts. You should receive additional comments from some of the undersigned
organizations under separate cover that provide more detai.l on specific ¢nvironmcntal justice concerns
absent i~ the document. We urge you to refer to thos~ comments as well (see comments submitted under
separate cover by: Greg Karfas, Communities for a Better Environment; Torri F_.strada, Urbaxl Habita~
Program; Arlenc Wong, Pacific Institute; and Michael StanlryJones, Silicon Valley Toxics Coalition).
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Limi~ation~ in problem defirdtior~ and
The Draft EIS/EIR fails to adequa~ly depict environmental ju~ic~ issues in the problem

definition and ~ope of the CALFED ~ogmm, ~is ~ows ~� s~pe of~� probl~s C~ED has
consid~ed and lin~its i~ abiliW to id~fi~ ~d ad~e~ ~tial enviro~l justice impacts of
~ogram altematlves.

For example, the ~afi ~S~:
¯ Arbi~ily excludes the ~fi~ food c~ for all

’0~blem’ area desmpfi~ ~d f~ls to de~n~e toxics t~aa and en~ro~en~} injusti¢~
a f~�~mg aagle~ t~oughout the proem ~eas, ~cluding
and decre~ed bay wat~ ~¢ulation.

¯ Fails to d¢~ib¢ the ~ial, economic, and human h~lth im~ on communities ~om urb~
industrial land u~e ~ a~cultu~l ~sfi~d~

¯ lnadequatoly de~fib~ impao~ on low-income ¢o~unifi~ ~d co~ities of ~o1~
caused by drinking wa~ quali~ de.ration, pa~oularly ~ re~e~ to ~ relatioas~p
between ~ea~t ~d de~o~fi~ of dis~bution ~d ~]iv~ inf~c[ure,
Fails to dis~ss th~ oo~¢tion ~en ~ Bay-~l~ w~[er ~tem a~d i~d use patt~,
particularly the i~aots of water manag~¢a~ po}ioies ~nsider~ ~d~ CALFED on the
conversion of a~cuI~l l~d, ~e d~ics of suburb~ ~wl and urb~ dis~n~stm~nt,
and th~ d~liae of the ~ological, s~ioeoono~ic, ~nd physical ~ll-~ing of low-income
com)~tmit~es of oolor aoross ~an and ~ral

~ck of analysis pf imDao~ on hu~n
The Draft EIS/EIR fails ~ identi~ and analy~ potenaal social. ~on~ic, and h~l~ �ffec~ of

its actions on human ~ulalions. It oonsist~fly limi~ its a~lysls to impacts on er.viro~enta!
For ~xampIe:

The ~ter quali~ ~lysis fml~ to deseri~ and ~ssCss ~mpae~s of ~llu~nts in t~s of
human health, whether ~o~gh b~o~eeumulatio~ ~ fish aa~ o~r aquatic food resources, or
~hrough oth~ exposu~ pathways rel~d to uses throughout ~e Bay-De]t~ system.
q~e urban wat~ supply ~alysis is limi~d m economic impacts o~ wat~ pro~der~ and not
w~t~r consume[s,
’I’h~ groundwater analysis d~picts physical change~ in ~ resource but not the socia!,
ecoro~ic, and h¢al~ impacts related to de~tion of ~t ~sour~.
The urba~ l~d use ~lysis fails to identi~ the
agricultural land, resid~tiM ~d con~ial/~l
increased water supply for ~ow~g sub~ ~s,
continuing disinv~tment and de~fio~tion of~e urb~ ~ and in~r-~ng suburbs of
mettopoli~n ~eas ~eh ~ Sao~mento, S~ Fra~iaeo, S~ Di¢go, ~d Los ~geles.
~ae ana]ysis of regional ee~omies fails to d~iet
ccono~ies such as ~ a~eul~l ~on~y ofth~ Cen~al Valley and a¢~iee eco~omi¢i of
~ajar me~o~litan areas, inel~i~ ~e impact of a~cul~al jab loss on ~mplo~t ~d
social serfiees in rml communities and urban centers.

Failure to ide0ti~ Ootentia!!v impacted ~u!~ions and conduct analwiatode~e~ine

With the ex¢~ption ofa~icul~ral worke~ and scampi workers, the Draft EIS~R fails to
identify other potential populations impae~ by i~ acfi~ and wheth~ such impae~ may be
dispr~ortioaate. It t~ fails to include existi~ re~aroh ~d info~ation on ~t~al envir~l
justice impac~ that communities in the pro~m a~ c~enfiy face. ~ ~a~ EIS/EIR consis~ntly
refers to the limitations of a pro~ammafie docu~t in id~fi~ing ~ecific impac~ of individual projee~
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and therefore its :nabihW to p~rform analysis until such projects are proposed and impacts can be
identified and assessed. However, this should not relieve CALFED of its responsibility to begin broader
analyses even at this programmatic stage. Further, the Draft EI$/EIR should set forth the process and
method to assess such impacts at the individual project level.

For ¢~mp!¢, it has not:
¯ Included analysis of subsistence fishers relying on Bay-Delta resources.
¯ Conducted analysis of communities imp~ed by poor groundwater quality~
¯ Conducted anslysis of low-income commut~ties impacted by poor. surface drinking water

quality.
Conducted analysis of low-income and peopl~ of color communities ¢un’~ntly underserved by
the federal and stat~ water system and how they will be impacted by program alternatives,
either positively or negatively.

¯ Conducted a rate-payer analysis to identify affordability ~mpaets for low-income customers in
light or’ potential rate increases.

Mitigation measures are insufficient
The Draft EIS/EIR’s mitigation measures in response to impacts identified, and CALFED’s

programs broadly, f&il to incorporate measures that will ensure that potential eavixonmcntal justice issues
will be addressed. Mitigation measures are often narrowly defined and do not reflect inclusion of all
stakeholders in,parted in crafting solutions. In doing so, th,y also miss the opportunity to include and
support community activities currently underway that address these environmental justice issues.

For example, the program does not:
Aggressively commit to and pursue pollution prevention measures that could contribute to
water quality ;rod water-efficiency improvements and also reduce toxic burdens on uxban and
rural communities.

¯ Address equity, issues of program costs in terms of impacts on customers with respect to
equitable water rates, low-income, and lifeline rates.

¯ Co..asidcr compensation for farmworkers and others whose livdihood depends on agriculture
either threctly or indirectly. Agricultural mitigation measures in chapters 7.1 and 7,2 focus
primarily on compensating landowners/farmers,’growers and not farmworkers for
pr~duction losses related to CALFED construction aetiviti,s. If anything, compensation to
growers!farmers should be limited to profits lost. IfCALFED pays the fair market value, then
some of the revenue should go to workers who will be adversely impa~ted.

¯ Clearly extend water transfer protections to non-traditional stakeholders. Third party impacts,
lhough mgntioned, are nearly exclusively applied to growl, s/farmers/
lap,downers/institutional water users, stakeholders already protected by existing law.No
where does it reflect the opinions or ~oncems of farmwarkers or oth~r parties reliant on
groundwater resources or farming activities that may be adversely impacted.

¯ Provide any mitigation measures to address the adverse impacts on low-income p~ople and
communities of color in the urban core and irrupt-ring suburbs due to r~gional growth fueled
by ~nticipated increases in water supplies to urban/suburban areas.

Reco~mend..at|oas
CALFED m-st address the defioicncies in its environmental justice analysis through

improvements in th~ Draft EIR/EIS and ia its program activities broadly.

¯ The Draft E1,q!filK does not explain key issues adequately or provide adequa~ discussion and
analysis of potential environmental justice impacts to allow the public and decision makers to make
reformed decisions. A revised draft must address the issues raised in these �orr’auents, and we
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addition~d[y, r�fer you to c, ommertts submitted under s�parat, cover by Greg Karma, Communities for
a Better Environment; Tom Estrada, Urban Habitat Program; and Arl�ne Wong, Pacific Instilute, and
Michael Stanlcy-.Iones, Silicon Valley Toxics Co~ition.
CALFED must improve its public parti0ipation and outreach prog, ram, pm’ticularly wi~h respect to
communities of color and low.income �ommunities. Community input should be solicited by
CALFED Staff and advisory bodies (such as BDAC end program working gmttps) to discuss and
recommend program and mitigation aotivities for CALFED programs, including, water quality,
water-use effioiency, water trRrmfers, and watershed marmgement. CALFED tins failed to do so
adequately thus far. CALFED should not wait until individual project EISfF2Rs are implemented
before engaging with environmental justice interests, but needs to start now, at ¯ progrm’amatic level.
CALFED must commit to more aggressively pursuing cost-effective polltltion prevention and
conservation measures that will avoid more costly and ~or¢ damaging structural solutiot~s.
part)cularly plans for increased water storage and infrastructure.
CALFED must expand its programs to include mo~ financial support for community-based
organizations working on watershed restoration, pollution-prevention, and water conservation issues,
many of which also address environmental justice issues.

We believe these measures must be addressed prior to the record of decision and must continue
throughout tI~e implementatiott of the CALVED program. Otherwise, CALFED would fail to comply with
its obligations under NEPA, CEQA, Title VI of the Civil Rights Act of 1964, and the Executive Order.
W.e hope that these comments will be considered seriously and look forward to receiving CALFED’s
response to them. We would be pleased to engage with you to discuss our concerns and recommendations
for finding a CALFED solution that will address environmentaljustice issue, and include affected
commun:ties m in~#ementing solutions that ensure a better future for all Californians,

Sincerely,

Torri Es~rada Bong Hwan Kim
Urban Habitat Program Los Angeles Water Conservation Council
P.O. Box 29908. Presldio Station c/o I010 S. Flower #304
San Francisco, CA 94129-9908 Los Angeles, CA 90031

Santos Oomez, Directing Attorney Michael Stanley-Jones~ Senior Researcher
Calitbrnia R~ra} Legal Assistance, Inc. Silicon Valley Toxics Coalition
P.O. Box 1561 760 N First Street
Oxnard, CA 93032 San Jose, CA 95112

Grog Karras, Senior Scientist Arlene Wong, Senior Associate
Communities for a Better Environment Pacific, Institute for Studies in Development,
500 Howard Sucet, Suite 506 Environment, and Security
San Francisco. CA 94105 654 13th Street

Oakland, CA 94612
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Bay-Delta Advisory Council, CALFED Bay.Delta Program
Dede Alpert, California Senate
Dion Archer, California Assembly
Bruce Babbitt, Departrn~,nt o1’ Interior
Loretta Barsamian, SF RWQCB
Audi Beck, Califorrda Assembly
Debra Bowen, California Senate
Barbara Boxer, U.S. Senate
All’ Brandt, Department of Interior
John Burton, California Senate
Jim Costa, California Senate
David Cottingham, Department of Interior
Gray Davis, Governor
Martba Escutia, California Senate
Diannc Fcinstein, U.S. Senate
To~. Hayden, California Senate
David Kelley, California Senate
Zoe kot~ren, U.S. House of Representatives
Hannah-Beth Jackson, Calitbmia Assel~b|y
M~urice Joharmessen, California Senate
Patrick Johnson, CaliJbrni~ Senate
Luana Kiger, U.S. Natural Resource Conservation Service
James Leekte, National Marine Fisheries Service
Barbara Lee, U.S. House of Representatives
Michael Machado, California Assembly
Col. Peter Madsen, U.S. Axmy Corps of Erlgineers
Fehctu Marcus, Environmental Protection Agency, Region IX
Juunita MiIlender-McDonald. U.S. House of Repres#ntatives
George Miller, US. Hotlse of Representatives
Earl Nel,~on, Western Area l’ower Administration
Mar>’ N~chols, California Resources Agency
Nancy Pclosi, U,S. Ilouse ol" Representatives
Don Pcrata, California Semite
Walter l’cttit, State Water Resources Control Board
Richard Rainey, California Senate
Kirk Rodgers, U.S. Bureau at" Reclamation
Loreth~ Sanchez, U.S. House of Representatives
Michael ,";hulters, U.,q. Geological Survey
Byron Sher, California Senate
Le.~ter Snow, CALFED Bay-Delta Program
Hilda Soils, California Senate
Michae! Spear, U.S. Fish and Wildlife Service
Julic "l’upper, U.S. Forest Service
Antonio Villaraigosa, Speaker of the A~sembly
Maxinc Waters, U,S. House of Representatives
Henry Waxman, Ij.S. House of Representatives
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