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EXECUTIVE SUMMARY

¯ It is a relatively common strategy in water and natural resources management to establish
regional organizations to implement agreements and management programs that cross traditiorad
administrative, substantive, and geographic boundaries. A review of this natioml history of
research and experimentation in regional water management reveals a rel~tively disappointing,
track record for most e. o ,        pan u~ t6 serious omissions and errors made by the
designers of these regional organizations.. This observation should be of’particular interest to ¯
parties associated with the CALFED Program, as efforts begin to design md establish a new
ecosystem restoration implementation body--referred to herein as the Delta ]Ecosystem
Restoration Authority (DERA).’ In order to design an organization that can effectively address
existing problems of poor interagency coordination and excessive governmental fra.m~enmtiort, it
is-~s~e-ni~aI-i-6~ttriuIfgiC,~6~sly consider a wide
organizational design. Additionally, it is worthwhile to consider-some of.the lessons learned fi’om
other experiments with regional resource management. A familiarity with this body of knowledge
provides a useful comex’t within which to evaIuate the unique needs and challenges associated
with the CA.I_.FED situation.

General Desi _n Considerations: Issue Areas and Lessons Learned

DesigpJng a new regional water organization requires consideration of at least seven .types
of issues. First, it is essential to precisely define the "scope" ofthe proposed organization in �
terms of the subject matters to be addressed, the geographic area to be covered, and the time ._2~.:.
frame over which action is to occur. Second, the "functions and responsibilities" of the     c,.c.
organization must be determined, with spedal attention being given to the administrative roles
assigned to the new organization and the relationship of the new organization to other policy- , m~,
making and resource management entities. A third issue area involves the rules of"membership ~-~-~-

~’ iand participation" in the new organization. Most regional water organizations are, to various , ,~:~.._’:~ 0 :..
degrees, collectives of other agencies, political jurisdictions, and stakeholders coordinated~--~" ’-- ~ -
through the reNonal organization in a wide variety of strategies. The fourth area of concern to
designers of a new re~onai organization is the "operational attributes" of the proposed entity.
The most salient ofthese concerns is typically the selection of strategies and procedures for o ~_~.-, .... ~-.
making collective decisions, as thesd arrangements are likely to influence the balance of power in -"
the region. A fifth concern is the selection of an appropriate "’legal structure" for the new      "-* _2 .."
organization, a decision that is largely dependent upon the "types of authorities" exercised by the    . "
organization~the sixth maj6r issue area. Few areas of public administration have spawned as

~ This term is borrowed from a discussion paper authored by Michael Heaton and David Fullerxon (BDAC
Assurances Work Group, l 1/16/97). In b~rro~ng this lerm, the NRLC is neither endorsing or challenging the
specific Heaton/Fulle,non proposal, but is simply acknowledging that "DER.a," is a usefu! and concise term for
describing the new regional organizational enti~, for CALFED eco .sysxem restoration implementation. The term
"CALKED Oversight Commitlee" is also borrov, ed for the same reason.
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many legal innovations as regional water management, which can frequently require the integrated
exercise of formal authorities traditionally exercised independently by federal, state, and local
governments. The seventh issue area is "financing," an area of’weakness for most regional water
organizations.

The decisions that are made in each of’these issue areas should be influenced by a review
,, of the "lessons learned" from past experiments in regional water management. Ten lessons are

. ..t ~idemified in this report:
¯

:v~ 1.. Consider Political Viability. Political viability should influence all organizatio.nal design
’ ~" il ~ decisions since the most common source offailure for regional water organizations is

~̄, .’ resistance from politically powerful entities---especially other agencies.
¯ ~ 2. Let Function Dictate Structure. Decisions about organizational structure should be made

only after the intended functions of the new regional organization are precisely defined.
3. Consider Broad Trends in Federalism and lntergovernmental Relations. Effective

regional o~anizations tend to reflect existing trends regarding the sharing of powers
among the levels and branches of government, and between public and private sectors.

4. Foster a Regional Perspective. A frequent prerequisite to effective regional resource
management is the development of a regional perspective among the public and agenices.

5. Utilize a Problemshed Orientation. The most~ practical physical management scale is
usually the "’problemshed"ma region defined to include those major factors that contribute
to a given problem and those that must be controlled to implement the prefen’ed solution.

6. ." Utilize a Process Orientation. All regional organizations should posses qualities and
procedures that facilitate informed and efficient processes of decision-making.

7. Do Not Burden A dmmistratiue Bodies with Fundamental Policy Issues. Maior policy
"" conflicts must be resolved before effective regional management organizations emerge.
8. Recognize the Importance of Conflict t~esolution. Regional organizations that lack
" " explicit conflict resolution procedures are highly vulnerable to stalemates and gridlock.

. ~,9. Design Mechanisms for Accountability. Regional organizations should be designed to
:,-~ increase the level of governmental accountabi/ity for transboundary resource management._

10. Promote Flexibility and Creativity. Effective regional organizations are typically more
flexible and creative than traditional resource mani~gement bodies.

Implications for CALFED

When compared to most other major efforts in regional resource management, the
CALFED situation is unusual in several ways. Of particular significance is the fac~ that the
proposed DEKA entity is to be pan of a much larger and pre-existing management framework
already featuring several major policy agreements (e.g., C\"PI.A, Bay-Deha Accord) and
substantial commitments of funding. Also of note is the unusually ambitious nature ofthe
.CALFED ecosystem restoration program, and the emphasis being given to the implementation
strategy of adaptive management. These qualities are likely to influence the organizational design
effort in several ways.

Of particular importance wilt be the need to reach a decision on the future of CALFED,
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and spedficaily, whether a ~ture "C~ Oversight Comndttee" (or sindlaf entity.) Will be
established to provide long-term policy guidance to DEKA and other resource mana_~ers. If such
an entity is established, then it can be relied upon to coordinate prod’am elements, to address
politicafly volatile issues concerning budgets and program priorities, and t6 provide general
oversight to DERA. The existence of an active and politically accountable CALFED Oversight
Commit’tee, when combined with the new policy agreements merging out of the assurances
negotiations, would provide DEP, A witI~ a tremendous degree of stability and the ability to mal~e
decisions based on scientific criteria, qualities needed to facilitate adaptive management. Failure
to establish an Oversight Committee would make the design of DEKA considerably more difficult,
and could reduce the likelihood of ac~eving ecosystem restoration.

Even with the presence of an Oversight Committee, it is tikely that.DERA will require an
unusuMIy broad scope (ofa substarltive, geographic, and temporal nature), significant authorities,
and a legal basis in federal and state legislation. Qualities of this nature are not .typically seen in
regional organizations due to considerations of’political viability and to the simple fact that few
organizations are established to pursue such ambitious goals in ecosystem restora~..,

¯ establish an organization-with ~hes~-qtralki~s-probabty besraccomplished-by~sthag the DEP, A
authorization v~hin the ]ar~er package of assurances, as tentativeIy planned, and by utilizing
orgarfizafional arrangements that minimize the disruption to the existing bureaucratic landscape.

E--0 0 5 9 ~4
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I. INTRODUCTION

The Scope of This Report
One of the most difficult challenges in public administration is the design ofir~itutional

arrangements for the control oftransboundary resources. No resource raises more boundary

i~sues than the so-called "fugitive resource": water. The United States is a nation of

transboundary rivers; all rivers are either international, interstate, sub-state, or a combination of

these regions. Consequently, it is not surprisingly that few substantive areas of American

governance have prompted as much innovation in pubfic administration strategies as has the

challenge of managing regional water resources. As participants in the CALFED

Program--already one of the most innovative regional water management progarns active

today---consider new institutional reforms to facilitate furth.er proem-am implementation, it is

worthwhile to consider and evaluate proposed reforms based on the body of knowledge gained

e!sewhere. This knowledge, when considered along with the specific and somewhat unique

qualifies of the CALFED situation, can help generate useful procedural and substantive input into

the design Of a new regional water organization for the region.2 Tl~is report summarizes some of

the knowledge gained over time byN’Ri.C (Natural Resources Law Center) researchers and

discusses that knowledge in fight of the NRLC’s initial observations of the current CALFED

situation.

The observations and recommendations found in the following pages articulate a general

philosophy about the appropriate way in which to design a regional water organization. This

p.hilosophy is the product of several factors: the NRLC’s detailed familiarity with past experimenti

in managing regional water resources, and in particular, in the organizational (or administrative)

~ Note chat a distinction is made in this report between the terms "institution" (or institutional
arrangeraenks) and "organization." The term "institution" refers to those agreements, regulations, la~, customs,
practices, and other formal and informal rules that delermine how, and by whora, a given resource is governed,
managed, and utilized. An organization, on the other hand, is a specific entity--such as an agenq,.’, corporafiorq or
committee. Regional water organizations are frequently key players in water institutions.

6

E--005935
E-005935



_. arrangements utL1ized to pursue management obje~ives~; the experience of the N’R.LC staff" in

desigrdng regionai water organizations and ~sociated knstitudonal arrangements~; and, the past

experience ofNRLC persormel Mth CALFED and Bay-Delta issues,s The genera! nature of the

recommendations provided reflects tl~e fact that rids is ~ More detailed, and

presumably more useful advice will be provided as the organ~tional desi~na process moves "

¯ forward and Center researchers gain a more detallexl familiarity with the concerns and goals of

major stakeholders.

The Ara ument in Favor of Regional Water Or _anizations
Given the complexity and magnitude of the CALFED Program and the emerNng strategy

for environmental restoration (e.g., the Environmental Restoration Program Plan (ERPP)), it is

no~ surprising that many parties favor the establishment of a new regional water organization to

impiement the pro~arn. Specifically, an organization to be L’nown as the Delta-Ecos~’stem

Restoration Authority, or DERA., has been proposed. This report borrows the term "DERA" to

describe the future ecosystem restoration implementation body, but does not describe or

necessarily endorse any specific organizational design proposals articulated by other researchers

using the same moniker.6 The estabIishmem of a new reNonal water orgarfization is a common

~ The NRLC has r~ently publhhed a definitive work s-um.mad~ng the h~stoD" of re~onal
management in the United State:s: t~egional Water Resources Management in the Western United States: A
Historical Review of Institutional Issues and F_.xpe~’imentation (’Kenney., 1997, Appendix A). This work is
available from the NRLC.

’~ Much of the irfformation provided in this report is taken from Kermey (1997) and from consultant
reports prepared by Kermey while working on the Alabama-Co~sa-Tallapoosa and Apalachicola-Chat~ahoochee-
Flint Comprehensive Study. (Coordination Mechanisms for the Control of Interstate H"ater l~esources:
Synthesis and Review of the Literature (Kerme.v, 1994); Phase 2 of Coordination ?.Jechanism Research for the
A CT-A CF Comprehensive Study O<.ermey., 1996).)

~ NRLC Dire~or Bets3’ Rieke was the lead federal negotiator on the Bay-Delta Accord (see Rieke, 1996).

~ The term DEtL~. comes from "option 1" of the BDAC Assurances Work Group Discussion Paper of
November 1 I, 1997, authoreA by Michael Heaton and David Fullenon. Another discussion Oflx~tential
organizational options is provided in the October 1 and November 5 (1997) memos of the "ad hoc committee on
the su-ucmre and function of the eco~. ~em program," a technical committee of the Ag-Urban Group. Given the
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and frequently appropriate strategy for improving water mamgement.7 The typical justification

for e~ablishing regional water orgmiizations is to promote more integrated and coordinated

resource management.= This goal is panicuhirly salient in the modem era as increasing demands

on limited resources better illuminate the many interrelationsldps among uses and proem’ares,

suggesting a need for greater holism in efforts to restore ecological systems. Effectively

addressing the management challenge posed by regional water resources requires addressing a

host of interagency, intra-agency, and intergovernmental considerations that promote a

fi’agmented perspective--the antithesis of integrated resource management. One of the major

strate~es for addressing fragmentation in water institutions is the establishment ofre~onal

organizations.

Among the more easily reco_~izable interagency Considerations that e~ hinder efforts at

inte~ated r.egi_o_nal ~,ate_~_m_a~nag_e_.ment are the establishment oi" a~encies and programs alone

nan-ow functional lin_~, such as water development, resource preservation, or water quality

management. This type of specialization not orfly ignores the physical interrelati0nsh~ps between

water uses and between land and water management, but hides the fact that agencies, and the

pro~ams they implement, are often based on fundamentally different value structures and

assumptions about what constitutes good resource management. Instead of working collectively

~o reconcile these differences, agencies can usually be expected Io develop close re]ationsl’fips with’

those interes~ groups and acaderl~c disciplines sharing the narrow functional perspective o~’the

agency, and will consequently often be re]uctan/to coordinate With or accommodate other

agencies ~nd interests involved with the same resources but pursuing different goals (Clarke and

McCool, 1985).

This problem of interagency coordination is, in part, a reflection of even more fundamental

tentative nature of these "Slrawrn~n" proposals, the’ arenot critically reviewed in this report. An initial

assessment, however, indicates severkl useful ideas in both documenls thai deserve further consideration.

7 Note that the term "reg~onal" is used in this contexl Io indicale the report’s focus on those water

organizations designed to function at geogTaph.i¢ scales that do not follow the boundaries of tvadildonal political or
agency, jurisdictions.

8 This subject is explored in a~ exla’emely diverse literature: e.g., see Derthick (1974); D~’orsky, Allee and

Nor~ (199 I); Kerm~ (1997); Mitchell (1990); TeclaI!, (1967) and Water l~.esourc~ Council (1967)~
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intergovemmental factors that can discouragean integrated water management perspective.

Three types of intergovemmental factors are of particular concern: the fragmentation of

f~ovemment into three major levels (Federal, State, end local); the balancing of governmental

decision-malting authorities among three branches (the executive!bureaucratic, legislative, and

judicial); and the delkneation ofresponsib~Ikies among the public and private sectors. As these are

fundamental and presumably immutable qualities of the American political system, the deficiencies

deriving from these qualities can only be paniaily .remedied through institutional reforms.

Application to the CALFED Situation

Evidence of a fragmented and otherwise inadequate management perspective has been

easy ~o identify in the Bay-Delta Region for many years, and is largely responsible for the eventual

establis;arnent of the CAt.FED Pro~am (McClurg, 1997; Pdeke, 1996). While a full review of

tb_is his;o~" is well beyond the scope of this paper, it is worthwhile to briefly observe that a legacy

of lar~e!y uncoordinated and env~r0nmentally insensitive water development and management

programs has resulted in a wide variety of si_maificant resource problems in the region.9 In pan,

~hese problems can be auributed to the competing and frequently incompatible demands placed on

the en~,’ironmemal resources oft he Bay-Delta, and the inability, of existing institutiona]

arrangements to manage these conflicts. Historically, this has been best illustrated by the presence

of a Sta~e Water Project (SWP) exponin~ water to serve primarily urban interests to the South,

competing for limited flows with the federal Central Valley Project (CV’P) primarily serving

agricultural interests in the Central Valley (Gotflieb, 19~8). The primary loser in this north/south,

a_~-icu]turallurban, and federal/state competition has been the natural environment, suffering from

decreased flows, degraded habitats, species declines, and water quality deficiencies.

The environmental problems of the Bay-Delta drew national attention only after water

quaIhy violations resulted in judicial action, and an administrative turf war developed bet-ween the

U.S. Environmental Protection Agency and the State Water Resources Control Board.

~ For example: severad native fish species are endangered or thaxatened; habitats are declining (e.g., only
500,000 of an original 4 million acres of wetlands remain); wa~er supply reliability has declined; many flood
control levees, and other w~ter projects, are s’tructurally unsound; and, water quality in the Bay-Delta is often poor,
primarily due to nonpoint-source pollution 0vicClurg, 1997).
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Accompanying this cord~lict of’federal ~nd ~tate regulators was a related conflict between w~ter

quantity and quality management, ~ the EPA soon concluded that the solution to Me water

quality issues likely depended upon modi~g water quantity management regimes, a remedy

largely outside of the agency’s jurisdiction (Rieke, 1996). These issues were more dh’e~ly

the domain of the U.S. Bureau of P,.eclamation, the U.S. Army Corps of Engineers, the ~omia

Department of Water Resources, and holders of’waterfights. Additional jurisdictional issues

were raised by the endangered spedes concerns, managed by the U.S. Fish and Wildlit’e Service,

the National Marine Fisheries Service, and the C£1ifornia Department offish and Game. These

and still other sources of’institutional fragmentation became increasingly troublesome In recent

decades as goals of environmental re, oration and e~cient water management were widely

embraced. These trends encouraged reforms such as the Coordinated Operating Agreement

1986 (between the SWP and CVP), the Central Valley Project Improvement Act of 1992, and the

Bay-Deha Accord of 1994 (McCIurg, 1997; Rieke, 1996). Collectively, these reform efforts are

fostering a more holistic perspective in regional water managemdnt and environmental restoration.

Making further progress in this area is likely to require a continued use of institutional innovations

promoting inte~m-ated management. The establishment of a new regional water organization to

implement environmental restoration programs is consistent with this need.

II. GENERAL DESIGN CONSIDERATIONS

There are at least two general approaches that can be used to design a regiona.I water

organization. The first approach is to copy in whole another organization in.use elsewhere. This

approach is generally not warranted given that the institutional needs of" each situation are, to

some degree, unique. The second approach is to design the organization piece-by-piece, utilizing

a review of other relevant organizations to aid in the identification of the key issues and options.

It is this second approach that is recommended, largely because the CALFED situation is

sufficiently unique to preclude direct and wholesale extrapolations from other resource

I0
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management experiments. By identifying the types of choices and decisions that must be made in

designing a new implementation entity such as DERA, and some oft, he consequences and

considerations associated with those choices, this report can be a useful tool for focusing debate

and further research.

The following pages identify seven key "issue areas" generally associated with the desisn

of re_~onal water organizations: (I) Scope, (2) Functions and Responsibilities, (3)Membership

and Participation, (4) Operational Attributes, (5) Types of Authorities, (6) Legal Structure, and

(7) Financial Resources. Within each issue area, ~everal speci~c design considerations are

discussed. W1dle most of the areas listed are ~frelevance to the CALFED situation and the

possible establishment ofDERA, a f~w issues described may in fact be uncontroversial or moot in

this case. Those issue areas are included in this review in order to present a complete picture

an or~artization comprised of several interrelated pans, and to better illuminate those decisions

that have already been made--perhaps unconscious]y or pre.maturely.

This discussion is followed by a "top I0 list" of lessons learned from an emensive

historical review of large-scale e~ons in re~onal water management throughout the nation.I°

Dozens of large river baskn org-~izations have been utilized in the U~ted States, most being

creaied since the 1920’s, whJJe thousands of smaller sub-state water organizations, specia] districts
¯

(e.g., mostly water and sanitation districts), and ad hoc watershed committees have also been

: utilized. Although the CALFED Program is sub-state, it is best compared to other experiments

pena~rdng to large rivers of national si_m~cance which typically happen to be interstate. The

~o Some of the large-scale, regional water organizations reviewed in formulating these lessons include

most major ~ter allocation compact commissions (utilized to implement 15 of the 22 relevant compacts), several
compac~ commissions dealing with other water related issues (e.g., Ohio River Valley. Sanitation Commission.
Tennessee-Tombigbee Waterway Development Authorit).’, Imersta~e Commission on the Potomac River Basin,
Noruhwest Power Planning Council), several forms of interstate councils (e.g,, Council of Great Lakes Governors),
both fedeml-imerstate compact commission.~ (i.e., the Delaware and Susquehanna River Basin Commissions), the
Chesapeake Bay Prob.’am (ove..~een by the ~hesapeake Executive Council), the Tennessee Valley AuthoHD,.’, and
several defun¢~ orgardzat~ons, includdng the basin-interagency committees orgardzed under the Federal Inleragenc),
River Basins Committee agreement (circa 1940’s and 1950’s) and the "Title E" commissions established pursuant
to the Water Reso~ce~ Plarming Act (circa 1960’s and 1970’s). Several other unsuccessful proposals to create
new regional waler organizations were also reviewed, and in many cases offer lessons more ~luable than those
provided by the es’tabLished boddes. Research investigating regional endties dealing with issues only tangenLially
rela~ed to v,~ler management, including issues of energy and economic development, also conm’buted Io the
formulation of the List of lessons learned.
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comple.’dty and magnitude of the CALFED Program, and its emphasis on balanced federal/state

participation, generally precludes useful comparisons to special districts and other local efforts in

regional water management,n

Major Issue Areas
Some of the more salient organizational .desi_~n issues, organized into the seven categories

listed above, are discussed in the following pages. In general, the issues are li~ed in the order

that they should be addressed during the design of the organization.

(t’~ Scope

Before any progress can be made in the design ofa re~onal water organization such as

DEP-..% it is essential to precisely specify the scope of the n~w entity. The issue of scope has three

main dimensions: substantive, spatial, and temporal. The substantive scope of a regional water

organization is bes~ described in re,--ms of the level at which the organization is to promote

inte_m’ation ~¢dtchel!, 1990). Inte~ation at the "socioeconomic level" requires the organization to

link water resources planning and management activities to those of other sectors, such as

transportation or energy. A slightly narrower--but often more challenging--focus is provided by

"envia-onmental system level" integration, which usually involves managing the relationship

be~’een land use and the hydrologic cycle, something of particular importance in regional

organizations concerned with floodplain management, erosion control, nonpoint source pollution

control, wetlands and riparian zone management, watershed management, wildlife management,

and general issues of environmental restoration. The substantive scope of most regional water

organizations is confined to issues of"single sector level" (i.e., water) inter’ratioN where the

primary, management challenges can include managing the water quality-quantity relationship, the

~ A detailed review of the American experience ~-ith region3.] water management is provided by Kermey
(199"7, Appendix A). Discussions of the different .types of large-scale regional water organizations are provided by
ma~." authors, including D~rtahue (1987), Keuney (1993), the Water Resources Council (1967), Dworsky. (1974),
Hart (1971), Fox (1964), Denkfick, (197g), and Teclaff (1967).
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groundwater-surface water connection, water project design and operations, and general

ques~ions of water allocation. In general, the broader the substantive focus, the more difficult k

is to modi~ existing institutional arrangements to establish and empower the new regional

organization. A broad substantive focus is often needed, however, to correct existing institutional

deficiencies associated with an inappropriately narrow or fi-agmented management regime.

Issues of spatial and temporal scope ~e also key design considerations. P,.e~ional

organizations are typically established at spatial (i..e., geographic) re.~ons defined by the contours

of political re~ons (e.g., county, state, or national boundaries) and!or natural regions (e.g.,

watersheds, river basins). A~ a general rule, political re~ons are use~l t’or denning and

concentratin~ management authorities while natural regions have more utility, in the technical

challenge of resource management, suggesting that a mixed system utilizing elements of both

approaches--such as a problemshed or hydrocommons--is most widely useful. A "problemshed"

is a region that is defined with respect to the causes and solutions of a given problem, rather than

ri~dly following the contours of political jurisdictions or catchment basins. A "hydrocommons"

is essentially a service area, created when en#neering and economics combine to breach

topographic boundaries, allowing water resources to be exported to users in other basins

(\ ea~he:-ford, 1990).

The temporal scope of a regional water organization is best defined in terms of whether or

not the entity is intended to be permanent, or whether it is to serve as a temporary or transitional

body. V,3-fich approach is best is largely dependent upon the role that the regional water

organization is expected to play within the long-te~n resource management strategy.

(2) Functions and Responsibilities

Closely related to issues ~f scope is the delineation of’the functions and responsibilities of

the new regiona! water organization, which is a source of tremendous variability among existing

re~onal organizations (Donahue, 1987). When evaluating the functional qualities of’ regional

water organizations, it is useful to distin~ish between "soft management" functions (e.g.,

research, monit.ofing, advising, and a-_’vocacy) and "hard management" functions (e.g., project

development; operation, and regulation). The majority of regional water organizations are
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created to undertake the "soft management" roles; in fact, very few orgardzations---.even those

prominent few created to pursue "hard management" taskswneglect the "soft management,"

information-based functions entirely, since most tasks are highly dependent on the gathering and

dissemination of regionally-focused [dea.s and information. The efficient collec~ion, analysis, and

dissemination of regional and functionally-broad water resources data is an area of deficiency in

many regional water institutions, primarily because most L"A’ormation providers traditionally lack

the authorities, resources, incentives, and the political autonomy to gather and present

comprehensive ir~ormafion from a regional perspective. Most regional water organizations are

expected, at teast in pan, to fill tkis void.

When desi~ng.a regional water organization to undertake these sof~ management rotes,

it is urmecessary to establish an arrangement w~th a strong legal basis; nor is it always necessary

for the organization to feature an independent staffif funds are avaiIable to support outside

cons-ultants or "research teams" comprised from the staffs of cooperating entities (Albert, 1993).

The key consideration from an institutional design perspective is to ensure that the information

pro’~"~ders are accountable and responsive ‘to ’those individuals designated to serve as the decision-

makers. L~ormation that does not influence--due to its content or its th-n~ng--the nature and

content of decision-malting in the institution is ofli~le practical value.

The ¢ounterpartofthe "soi~ management" functions are, obviously, the "hard

management" functions, which include tasks such as water development planning and

construc¢io~ the regulation of water uses, and the operation of region!! plumbing systems. In

most large basins, these tasks ale normally concentrated in the hands ofthe Corps of Engineers,

the Bureau of Reclamatio~ the Environmental Protection Agency, and to various degrees, sta~e

water a~encies. In a few basins--most notably the Tennessee--these functions have been

transferred to new re~onal entkies; however, reorgani~ng the bureaucratic landscape to that

degree ~s normally not politieal1y v~able, nor ~s it generally perceived to be necessary, or desirable.

Instead, an increasingIy common trend is to create and empower new regional water organizations

with the authority to oversee and direct those entities that implement the hard management

functions. W~ter agencies and users in the Delaware P,.iver basi~ for example, must tailor theh"

activities to co~orm to the contours of the comprehensive plan developed by the Delaware ~ver
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Bmln Commlssion (ACIR, 19"]2). $~nilarly, the private md p~blic entities that collectively

control the operation oflhe Columbia ~ver ~stem ~e ~p=~ed to respeCt the flow re, me ~d

rese~oir~perat~ng pfinc~pI~s develop~ by ~ Northwest Pow~ Piing Counc~ ~ol~m ~d

Lee, 1988). ~s approach to ~imfi0n~ refo~ ~ ~low ~e re~on~ decision-m~ng
en~ro~ent md ~e d~ecdon ofre~on~ water m~agement to be ~d~ent~y ~tered ~thou~

~mpos~ng s~cmt md con~overs~ re,locations o~bur~u~dc raft.

~ Members~p ~d P~c~pa~on

Once ~e ~c~on~ r~spo~b~es of~e new org~on ~e dete~ed, k i~ ~en

possible to ~dent~ ~ose ju~sd~ct~ons re@or agencies that potenfi~ly merit fo~d representation

in the re~on~ water org~don. %~e some ~y "~dependent md amonomous" re~on~

wa~er org~ons e~s~, such ~ the Te~essee V~ley Authod~, most of these org~at~ons

vm~ous ~o~s of coIlec~ves, comprised of representatives fo~ly ~liated %hth e~st~g polh~c~

ju~sd~ct~ons md agencies. C~D, composed of feder~ md ~ate agency representatives, ~s an

ob~ous ex~ple. ~%enever t~s ~e of org~t~on ~s created, k c~ be a d~cult challenge

dete~ne w~ch ju~sd~ons ~@or a~enc~es should p~c~pate. ~stoH~y, the ~ea o~greatest

controversy has ~nvolved ~ssues of feder~sta~e jufisd~o~ md ~e me~ts of ~nclud~ng state

representatives on ~ters~ate b~ co~ees~somet~ng that was not ofie~ done ~n a

mea~n~l way unt~ reoent decades. Most of the modem water m~agemem Ikera~re ~alls for

baI~ced feder~state ~gements,~for bo~ p~Iosop~c~ ~d pragmatic re~ons ~ght md

Wodr~k~ 1990; McClure ~d G~ 199~). The sh~ng of powers be~een feder~ ~d state

actors ~s consistent ~th preying no~s of feder~sm, ~d ~so ensures that the states ~ not

~solated ~om the considerable tec~c~, finmc~, md ~n~mfion~ resources of the feder~

gove~ent. ~t~mately, w~h approach is most appropriate ~s dependent upon sever~ factors,

~ncluding the relative b~ce of state ~d feder~ ~terests ~ the basi~ the nacre of the

orga~zat~on’s proposed ~n~t~ons, ~d the cu~ent trends ~n ~mergove~emal relations,

federalism, and cons~hut~ona] law.

In the modem era, a potenti~ly more controvers~ consideration ~nvolves the me~ts of

fo~ly empowering representatives of loc~ gove~ents, st~eholder groups, acade~cs,
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citizens, and other nongovernmental entities to formally participate in the functioning of rtgdonal

water organizations (ACII~, 1994). It is quke common for individuals from ~hese "sectors" to

participate as Idgh ran]ring of~cials in regional water organLzafions, although positions are not

usually explicitly reserved for representatives ofthe..se sectors, butane hnstead "open" portions

filled t~ough appointment processes (Kermey, 1996). Typically, appointment processes rely on

¯ the judgement of a governor, the President, or a legislative of~ciaI. In contrast, representatives of

. agencies and political jurisdictions serving in re~onal water organizations generally assume ~hese

poskions by vh-tue of holding other governmental’positions.

The assumption that water agency oI~c~als should head regional organizations has come

under attack by many authors, prh-nm,-ily because many water management functions knvolve not

merely techr~cal or en~neefing concerns (the background of most water managers), but also

issues vdth a significant economic and ideological content (’f:eldman, 1991). As Lord (1984:653)

has observed, "Bad water management often occurs when facts are confused with values, when

means are con.fused with ends, and when technicaljudgrnents are made by citi:ens told

polizicians while value judgrnents are made by scienfists cmd professionals" (emphas~s added).

These observations should influence the design of a re~onal water organization in at least two

ways. First, they suggest tha~ the Structural qualities of the organLzation should be dictated by ’~he

types of fhnc~ions and responsibilities en’Asioned for the body; and secondly, that the internal

workings of the organization should feature "pathways" for the transfer of information and

decision-making responsibilities among the different types of actors as needed.

(a) Operat-iona] Attdb.utes

The way in which an organ~.afion functions--i.e., its mo~s o, per(:rndi--is influenced by

many factors, some of which can be unpredictable in nature and beyond the full control of the

organization. This includes such factors as a changing political climate, an undependable source

of financial resources, and the nature and magnitude of resource problems delegated to the

organization. The basic functioning of the organization, however, is something that can be, in

large pan, consciously designed in prospect.                                  ~

In the majority of regional water organizations governed by a group of representatives
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from other agencies and political jurisdictions, th-~ most in~portant de~n conside~tion is the

selection of a decision-rule, since it is this rule that determines the relative fllocation of power

among members and the selection of dispute resolution tactics and strategies (Wandschneider,

1984; Kenney, 1993). A rule of unanimity requires reliance on negotiation, bargaining, ~md

compromise, while a majority rule system supports an approach based on coalitiori building.

Other common approaches call for an exaggerated majority rule (e.g., three-fourths majority) or a

system that offers different decision-rules for different ~bstantive issues. Closely tied to the

selection of the decision-rule is the allocation ofv~ting privileges among participating entities.

The importance and controversial nature of selecting the decision-rule should not be

underestimated, especially in regards to how the proposed decision-rule will influence the political

process associated with enacting the organization. Only in those regional water organizations that

ate higb.ly independent or that are confined solely to apolitical and technical tasks, such as

resource monitoring or other "soft management" functions, ~an the issue of decision-rule selection

be subordinated to other concerns.

In order for a decision-rule to have the intended effect on behavior both within the

institution and the organization itself, it is critically important that the organization be vested with

sufficient authorities, scope, and resources to ensure that decisions are implemented, and of equal

importance, to ensure that the organization cannot be easily bypassed by parties moving to other

decision-making forums. If these conditions are satisfied, then the organization can provide a

strong incentive for participation, which as In,am (1973, 1971) observes, is essential if an

organization is to make a major influence in an institution. A related concern is the importance of

ensuring that the involved parties have equal and abundant access to good information, a

requirement that has historically been best satisfied by organizations with independent staffs and

an independent chairman.

(5) Types of Authorities                                           .

Many regional water organizations fail because they have insufficient or inappropriate

types of authorities to effectively accomplish their intended functions (Denhick, 1974; Gregg,

1989). While the reluctance of established agencies and jurisdictions to delegate broad authorities
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to new regional organizations is well documented and Well underwood, it is equally clear that

organizations without formal authorities are ultimately constrained to the "soR management"

functionswwhether or not that was the intended outcome. If"hard management" funcfion~ sre to

be exercised through the new regional water organizatio~ this can be done in two major w~ys:

one, by formaiLIy endowing the organization with independent authorities; or two, by creating a"

framework within wldch participating entities voluntarily a~ree to exercise their own pre-existing

authorities in a manner hufluenced by the management goals established by the regional water.

organization. These approaches have radically different implications regarding the needed legal

basis of the organization, and raise many political issues. The generally widespread fear of

creating authoritative regional water organizations is probably best overcome by focusing not on

"negative" powers for the new organization (such as ~axing" or regulating e>d~ing water uses), but

rather on "positive" powers, such as establishing (and perhaps overseeing) new markets,

aug~menting water supplies, modLFying outdated policies, arbitrating disputes, responding to

emergencies, rati .f-ying and implementing new agreements, streamlining perm;rting processes, and

related Lnnovations that provide new and creative opportunities for efficient resource

management.

X,Vhen delineating the authorities of a proposed regional water organtzatio~ it is important

to be cogrdzant of the Lkn~tations imposed by the constitution CKermey, 1993). Several features of

the more authoritative organizations, hncluding the Northwest Power Plannkug Council and the

Delaware PAver Basin Commission, raise significant constitut{onal issues, generally concerning the

consthutionaliry of allowing state-dominated forums to regulate fhe actions of federal actors,

This issue has been most directly examined in regards to the Northwest Power PIarm~ng Council,

in wNch the Supreme Court has generally upheld the authority of the state-domhnated forum to

regulate the actions of the Bonneville Power Administration (’Volkman and Lee, 1988). The

balancing of state and federal powers in the federal-interstate compact commissions has also been

the subject of scholarly and judicial inquiry., where it has been generally accepted that the federal

government cannot be bound to those decisions to which the federa! representative does not

concur--a limitation that has not proven problematic in practice (GAO, 1981; Kenney, 1996).
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(6~ Legal Structure

A variety of legal devices have been used as the basis of regional water orgardzations,

rangin8 from informal verbal agreements to federal-interstate compacts. In between these

extremes are devices such as formal interagency agreements, memoranda of’

agreement/understanding, joint powers agreements, multi-state resolutions and consistent multi-

state |egislation, interstate compacts, federal legislation, and court decisions, mmong others

(Donahue, 1987). While the regional water organization literature dwells extensively on this

component, few generalizations regarding the efficacy of various approaches can be supported.

The American experience with these organizations strongly suggests that the selection of the

appropriate legal device should be primarily influenced by the factors of membership and desired

organizational authorities, factors which themselves are derivative of’the delineation of the

proposed scope and functions. For these r.easons, the selection of the legal structure for a

regional water organization should be among the last desi£m.considerations. The importance of

the selection, however, should not be underestimated.

(7"~ Finandal Resources

It is universally acknowledged that it is unwise to expect effective re~onal resource

management to emerge from institutional arrangements that provide insufficient funds for

governance, administration, and field-lev!! management activities, or from arrangements that rely

on flawed formulas for the collection and distribution offinand’al resources. Yet, many regional

water organizations have been (and still are) beset with financial shortcomings, often’in a

deliberate attempt to constrain the activity of the organization. The selection of’a funding

mechanism is an important consideration in designing these organizations, but one that can only
be given serious attention once the functiona!, operational, and structural characteristics of’a
regional water orgarfization have been delineated.

Most regional water organizations draw funds from three major sources: direct

appropriations, from both Cong,-ess and state legislatures; contributions, either voluntary or

mandated, of personnel and other resources from participating agencies; and self-supporting

arrangements, relying on user fees, bonds, or even direct taxes born by users of the water
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resource. Broad trends in water resources management generally call for a continued shifting of"

¯ e financial burden from the federal/government to the states, as well as for a greater reliance on

user fees, market mechanisms, and other strategies/’or self.-financing. ~Each approach has its own

strengths and liabilities, and the ideal funding strategy for a g~ven basin will Iikdy feature a

combination of these sources.

Direct appropriations are a common and philosophically ac~ptable funding source for

many re.~onal water organizations charged with managing public resources; however, rids

approach can result in organizations that are h~ghly vulnerable to budgetary swings and overall

public apathy. This is an important concern since most regional water organizations--especially

those charged with regulatory functions--strug~e to develop supportive constituencies

03enhJck, 1974). Several types of’regional water organizaiions, including most types of

intera~ency committees, depend at leas~ in pan upon member agencies for personnel and

resources. V~rhile Ibis approach can provide a desirable element of accountability (to the member

agencies) and flexibility, organizations funded in this manner can suffer from bekng ancillary., and

generally low priority, components of bureaucracies often only modestly concerned "~A~h re~onal

coordination. Those organizations w~th the independent authority to issue bonds, collect user

fees, or even le;3’ taxes are likely to enjoy a generally stable funding capacity., but establishing

such arrangements are normally politically difficult,m l~unhermore, arrangements that rely heavily

on user fees are likely to show a bias in favor of producing mazketable commodities (such as

hydropower) over non-market public goods (such as wildlife protection), a phenomenon that is

often cited as a deficiency of many existing water institutions (Feldman, 199 I). This leads to the

equally important consideration of how a regional water organization spends its money, an issue

best addressed in terms of operational attributes and functional responsibilities.

~2 The Termes~ee Valley. Authority, the Northwest Power Planning Council, and the Delav,’are River

Basin Commission are among those organizations dr-awing funds from user f~s. Hydropower revenues are of
particular importance in the Tennessee and Columbia basins; in fact, the vast majority of TVA’s multi-billion
dollar budget comes from power revenues. The seLf-financing strategies are normally not an option for
organizations that do not have forma] management respons~ilities or authorities.
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Top 10 Lessons From History_
Simultaneously considering all the implications and interrelationships within and between

issue areas can be an extremely diNcult challenge. Not surprisingly, most exercises in regional

water organization design are generally viewed as failures, either because part. ies could not agree.

on a viable organization, or an organization is established that does not adequately satisfy the

goals of the designers. This poor track record reflects not only the difficulty of the chall~ge, but

also the frequently unrealistic expectations that accpmpany re~onal water organizations. The

following paragraphs identify ten key lessons emerging from this historical experience ihat, if

followed, are likely to increase the probability of success.

(!) Consider PolificaI Viability

No factor is more important in the design of regional water organizations than political

viability (Derthick, 1974; Ingrain, 1973). The majority of ambitious proposals fail due to their

inability to survive the politics of enactment.’~ Such failures, in turn, frequently lead to the

enactment of "watered down" organizations that lack the authorities and resources needed to

achieve their intended goals. This outcome explains the generally unflattering or apathetic

appraisal of most ~iegional water organizations. In order for a proposed re~onal water

organization to survive the politics of formation and to then function effectively in the basin, it

usually is critically important that the existing institutional landscape be disrupted as little as

absolutely necessary. As many authors forcefully argue, innovations should build on what a!r~ eady

exists, augmenting the positive features of the institutional arrangements while addressing the

major deficiencies. Proposed innovations should also capitalize on crises whenever poss~le--an

unpredictabIe but highly useful mechanism for overcoming the political obstacIes to change.

la In general, the viability of most proposed regional ~ter organizations is discouragingly Io~v, especially

if the proposal features one or more of the following characteristics: (1) a significant shit’t in the locus of
management and decision-making authorities, (2) a broad scope (that disrupts many existing bureaucratic
arrangements), (3) the necessity of unanimous agreement among multiple parties for enactment, (~) a fundamental
shift in the allocation of costs and benefits of resource allocation and management, and (5) high operating costs.
In contrast, orga.aizations that are "modest" in terms of scope, authorities, and costs b’pically enjoy higher political
viabiIity (Derthick, 1974; lngram. 1973; Kenney, 1994).
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(2) Let F.ur~cti01~ Dictate Structure

In the design of a regional water organization, the desired scope and function of the

organization should first be determined, and then structural quaSfies should be selected to ~upport

the organL~tion’s intended function. Ofl~n this is not successfully accomplished, largdy due to a

polkical environment that tolerates the creation of organizations with broad and comprehensive "

mandates, wldle blocking the necessary transfer of authorities and resources to these

orgar~zations (Dertl~ck, 1974; Martin et at., 1960). In other cases, the failure to correctly fr~tch

function and structure is derivative of sweeping political trends that render a form impotent. For

example, the shii~ in national water policy fi’om water development to water management is often

associated with the demise of the Title I~ Comndssions, which featured memberstdps, authorities,

and vot~g rules more consistent with the water developmer~t era (Oregg, 1989; ACIR~ 1972).

Arrangements that poorly match function and structure rarely provide any significant benefits to

the institution, and can harm the political viability of future innovations.

(3) Consider Broad, Trends in Federalism and Interaovernmental Relations

As a tool for governance, administration, and]or management, re#onal water

organizations must be designed to function in an environment that is largely shaped by broad

trends in federalism and intergovernmental relations. One of’the more salient and persistent

trends is the large Federal role in western water resources, largely derivative of early

interpretations of the commerce and property clauses, combined with the Federal orientation of

the western water development program-and other natural resource provams. In recent decades,

as the emphasis has shifted from water development to integrated resource management, the

dominant trends in Federalism have encouraged a partial transfer of responsibility from Fedei’al to

State, from legislative and executive to judicial, and, more recently, from public to private.

Each of these trends is much broader than the natural resources realm, and none has been

fully or systematically expressed. This is especialIy true in the realm of western water where

Federal water development and land management programs and FederalYState water quality

pro.m-ares have never been satisfactorily integrated with the State/private orientation of western

water allocation arrangements. The result is a situation in which decision-making authority is now
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more Mdely fragmented than ever and where crafting viable policy requires including more

pa.nies, haterests, and values than most existing decision-malting method~ can readily

accommodate. In many basins, the result has b~en decision-making gridlock. In order to make a

useful contribution to the institutional arrangements ofa bas~n~ regional water organizations must

be designed to deal w~th the consequences of these larger trends.

(4) Foster a ReNon, al Perspectiv,,e

As Harrison (1981:43 I) has observed, "before a comprehensive basinwide perspective can

become operational, i.e., before constituencies exist to express it, they must perceive that the

basin is a shared, finite resource and that they share responsibility for its stewardship." In the

simples: terms, this requires that parties in one pan of a basin realize how their patterns of water

use a.~’..ect parties in other parts of the same system. Similarly, it should be accurately conveyed

how proposed sacrifices in one locale are likely to provide benefits elsewhere-an observation

wkich should then be linked to rules of financing and compensation (’Foster, 1984; Bauer et al.,

t989). A strong re~onal perspective can be enhanced by a crisis having a re~onal or

interju~sdictional qualiD,, or more gradually by a deliberate public education campai.wn--a task

often pe.’-formed by the re~ona! water organization itself.

.(5~ Utilize.a Problernshed Orientation

The spatial scale at which a regional water organization is defined is an issue that has been

the subject of considerable debate and experimentation (Martin et al., 1960; Kenney, 1993). Wlaile

it has been acknowledged for many decades that politically-defined regions are appropriate for

eszablishing mechanisms of governance and, to a lesser degree, administration, units defined in

terms of physical factors have much greater utility for resource management. In many instances,

however, the most obvious "natural" constructs of river basins and watersheds have lost much of

their value as management units due to interbasin diversions and other factors (Weatherford,

1990). The most prac~ica! re~ona! construct is the "problemshed," which is a region defined to

include those’major factors and activities that contribute to a given problem and that must be

controlled or otherwise addressed as part. of the solution strategy (Lord, 1982). Failure to use a
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problemshed orientation has been at the heart of many ineffective regional water

organizations---especially those operating at an international scale.

(6) Utilize a Process Orientation

Since the goals and implementation strategies employed by water managers are frequently

dynamic and highly political, it is often necessary or at least useful to design regional water

¯ organizations that provide effective processes for goal-setting and decision-malting, rather than

establishing organizations designed exclusively to itnplement pre-determlned and inflexible actions

(Harrison, 1986; Fox, 1976). The processes should be highly democratic, emphasize participation

and value-pluralism (i.e., accommodate divergent actors and ~alue structures), provide acL’urate

and relevant information to all participants (including monitbring and feedback), and provide

mechanisms of accountability (Kenney, 1993; Harrison, 1986; ACI~ 1994). This desi~wn

consideration takes on even greater importance in the modem era of"adaptive management,"

,,,,,bAch requires management actions to be directed by processes of research, experimentation, and

(’,7), Do Not Burden Adm~stratjve Bodies wi~ Fundamenta! Poticv Issues

In several basins, the goals ofinte~ated resource management are often impeded by

fundamental disa~eements about how the resource is (or should be) utilized and allocated among

functions and jurisdictions. In basins featuring fundamental conflicts of this nature, it is highly

difficult to create regional water organizations with sufficient independent policy-making

authority to resolve these divisive issues--although such organizations can assist in the

negotiation of potential or partial solutions (Wandschneider, 1984). These fundamental issues are

usually better resolved in more traditional forums, using more established mechanisms (Erhardt,

1992). Once these fundamental issues are resolved, regional water organizations can then be

highly effective in implementing agreements in a creative and technically-sophisticated

manner--qualities normally absent in those legislative and judicial forums where fundamental
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policy disputes are typica!ly resolved,s*

(8~ Reco_~ze the I~portance of ConflictResolution

While it is true that incompatible programs and policies among agencies and political’

jurisdictions are occasionally the result of a failure to communicate, these deficiencies are more

commonly associated with dive.rgent groups pursuing divergent objectives. Consequently,

integrated resource management is oRen more a challenge of conflict resolution than simply

promoting increased communication or coordination. As discussed above in lesson # 7, it is best

to address these problems, if possible, in agreements that predate the establishment of the regional

water orgar~zation. Ifthis is not entirely possible, then it is important to endow the organization

with processes for debale and education, explicit bargaining, and collective decision-making

resulting in enforceable and generally positive-sum outputs (Kenney, 1993). To function in this

role, the mandate and aulhorities of the organization should be desi_~med to discourage "end-

runs"--i.e., parties seeking decisions in other forums (e.g., Congress or the courts) rather than via

the re~onal water organization. Arrangements ]acking these features do not provide sufficient

incentives for participation.

(9) De, si_ma Mechanisms for Accountability

As Harrison (1986) and many scholars argue, one of the major deficiencies associated with

fragmented water institutions is a lack of accountability. If’no single entity has clear responsibility,

for the overall management of a regional resource, then it is impossible to hold anyone

14 This lesson is largely drawn from the experiences in the Delaware, Columbia, and Potomac Basins. In

the Delagoa-e, creative and effective regional management of the resource did not evolve until the Supreme Court
addressed the fundamental iswae of inters-tare apportionment, ope~ng the door for more incremental and
l=chnicall.v-sophis’,icaled managemem by the Dela~are River Basin Commission ~Lord and Kermey., 1993). In the
Columbia Basin, sophisticated resource management did not emerge until the fundamental and highly divisive
issue of reservoir operations was addressed in congressional legislation hhat asserted that fishery in~eres~s had to be
explicitly considered in operating regimes normally driven solely b:,." hydropower concerns. The decision cleared
the path for the creation and operation of the Northwest Power Planning Council (Gregg et al., 1991). In the
Potomac Basin, increased Wstemwide water yields through improved reservoir operations v-ere achieved only after
it was agreed that shortages (and the risk of shortages) would be shared equally (Steiner, Holmes and Schwartz,
1988).
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accountable for observed deficiencies. In order for a regional water organization to provide this

element of accountability, it must possess ~nctional and structural features which allow it to

effectively perform as a forum of debate md conflict resolution as well as program

implementation. Additionally, the organization must feature decision-makers who can, in some

way, be held publicly accountable for their actions, This can include requiring that decision-

makers be elected offcials}5

(I0) Promote ,Flexibili _ty and Creativi~ "
¯ Many regional water organizations have featured memberships or processes that did not

,. encourage creative approaches to problem definition or resolution, In particular, many

arrangements have favored structural (i.e., project Oriented) and reg~alatory approaches for dealing

whh water problems, when non-structural and market-oriented approaches promised to provide
results v, Sth greater efficiency and equity.~6 Many authors a~tribute this partly to the delegation of

policy-making authority, to water development agencies which have a direct stake in the strategies

utilized for problem resolution (Feldman, 199I; Harrison, 1986; and Ke,’mey, 1993). A regional
wa’~er organization that lacks the functional and structural qualities necessary, to pursue and

implement creative solutions is likely to be ineffective in the modem era of resource management,

where both water and financial budgets are increasingly difficult to balance.

Is For example, over the pasl fif~ years, it has become increasingly common ~o place governors (and
other elected officials) in k~" positions in interstate ~-ater organizations, an innovation probably derivative of the
poorly regarded performance of basin inter’agency committees headed ~, agency, officials. This trend is normally
praised in the scholarly lite~ture (’Harrison, 1986; Kerm~’, 1993; Feldma~ 1991).

~ In no basin has the potential of =non-structm-aI" innovations been better illustraled than the Potomac.
In thal b~ir~ ~e reservoir operations scheme developed and implemented b3.’ the Interstate Commission on the
Potomac River Brain (ICPRB) has ~creased the overall system y~eld by over 50%, while sati~.~g insuw..am flow
and ~ter quality, obj~tives. In conu-agt, the "struc’tu~" solutions proposed earlier by the Corps of Engineers
promised an increased yield of onJy 42% through the consL,’uction of as many ~ 16 major projects, with cost
estimmes ranging from $200 million Io $I billion (IWv~ 1991).
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III. IN LICATIONS FOR CALFED

The Unique Policy Environment of the CALFED Situation
In order for panics involved in the CALFED situation to utilize the general observation~

and lessons regarding regional water organizations summarized in Section If, it is important to

recognize that the CALFED situation has a few key qualities that are atypical of most other

efforts encountered in a historical review. Four unusual qualifies are of particular significance.

The first is that the proposed implementation organization (DERA) is part of a much larger and

already ~stablished regional management framework. One highly significant dimension of’this

fi-amework is the presence of sweeping policy reforms, prir~arily found in the Central Valley

Project Improvement Act (CVPL4,), the Bay-Delta Accord, and the ongoing development by

CALFED of a "preferred alternative." These exercises in corglict management and policy

development offer the potential of establishing a regional organize{ion largely isolated from

fundamental policy disputes. Tlgs potential is ~her enhanced by the current existence of the

CALFED Pro~arn, which provides an organizational ve,h.icle for addressing policy issues. This

entity mus: continue into the future, in some form, ira strictly implementation-oriented

environmental restoration organization (i.e., DEKA) is to be viable. (The te,’-m "C.~LFED

Oversight Committee" is being used by some parties to describe a potential second-generation

CALFfiD policy organization)~) In fact, many of the design considerations discussed in Section

II, including topics such as the rules of membership and decision-making, may be of_re’eater

potential significance and relevance to the design of the CALLED Oversight Commit-tee than the

more narrowly defined environmental restoration implementation organization (i.e., DERA) with

which this report is primarily concerned.

The second issue of particular importance in the CALLED situation is the unusually

ambitious nature of the protein. As a joint exercise in environmental restoration and water

system augmentation, the pro~am promises to extend into an extremely vAde variety of

~; Like th~ term DI~P~, tl’ds t~rm is also b~rrowed from the H~ton/Fu]lenon disc~sion paper (1 II15197)
~izhout cx’p!icitly endorsing or rejecting any qualities those author~ have attn"outed to this potential enti .ty.
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substantive areas and programs. This potentially entails sweeping bureaucratic r~forrn$, including

dramatic reallocations and concentrations of formal authorities. Reforms of’th~s nature are rarely

politically viable outside of a crisis situation or other outside stimulus. On the other hand, the

momentum in favor of dramatic environmental restoration in California is unusually strong,

perhaps best evidenced by the passage of Proposition 204.

The third relatively unique quality of the CALFED situation involves the desire to desi_m’~.

and implement a res~ora¢ion pro~am based on the principles of adaptive management. To

faithfully implement ins strategy requires arrangements that concentrate program management

decisions in the hands of resource~managers using objective scienti~c criteria, operating

autonomously with a long-term perspective shaped prirnarL1y by research findings and technical

considerations. To allow the adaptive management philosophy to occur within a governance

environment more typically driven by short-term political concerns and judicial decisions is a

formidable challenge that must be addressed, in part, in the organizational design phase.

The fourth and perhaps most unique quality of the CALFED situation is the magnitude of

the funding already allocated to the restoration program. Securing adequate funding is a chronic

problem for most regional water organizations, and is a typical "weak point" that is strategically

exploited by opponents to Iin-.~h the scope of organizations or to limit their effectiveness. If the

environmental restoration implementing organization (’DERA) is relatively immune from these

funding concerns, then the potential viability of the organization is greatly enhanced and the

ambitious scope of the effort becomes much more plausible.

These four unique qualities ofthe CALFED situation influence the organizational desi.~rn

and enactment challenge in many ways. Factors that encourage the enactment of an effective

en,~ironmental restoration implementing organization (i.e., DERA) include the existence of a

larger CALI=ED "management framework" within which the organization will operate, and the

existence of considerable financial resources. Other encouraging factors include the relatively

high degree of regional consciousness already developed in the region, the apparent desire of

major political interests to support a long-term Bay-Delta solution, and the lack of an interstate

dimension to the Bay-Deha resource. Factors that can temper enthusiasm for DERA include the

magnitude of bureaucratic disruptions likely needed to effectively pursue the broad scope ofthe
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restoration program, the chatlenge of" devising decision-making strategies and other operational

attributes suf~cient to implement the adaptive management strategy, the likelihood that the
"preferred alternative" will contain several controversial dements, and the necessity of ensuring
an effective long-term CALFED policy entity (i.e., a CALFED Oversight Committee) to oversee

and assist the environmental restoration implementation body (DERA).

Also influencing the design of.the DERA are considerations pertaining to the yet
undetermined process that will be used to enact the seleaed organizatibn. Several major
negotiations and other decision-making processes are currently underway as pan of the CALFED
Program. Of particular significance is the development of an "assurances package" which could

be implemented as part of DEtLA’s organic document or in a separate agreement. Other areas of

~ negotiation involve financial arrangements, HCPs, and the final selection of the preferred

: alternative. Again, the products of these decision-making efforts could be bundled along with the

new regional organization proposal into a single package to be enacted in one effort, or each

could be enacted separately or in various combinations. What approach is best is an important

strategic decision potentially ir~uencing all other design considerations.~*

Preliminary Substantive Conclusions and Recommendations

Establishin¢, the Context for Design of DERA

Based on a consideration of the unique CALFED Program situation in the context of more

general lessons in the design of regional water organizations, a few preliminary conclusions and

¯ is For example, it is generally much easier to generate political support for enacting an organization
empowered to implement predetermined agreements than to establish a Powerful enti~" with an imprecise mandate,
as the laner approach can be seen as a risk)’ and blind delegation of Power to a new emtiv,.’. If this farter approach is
laken, it is then normally a Political necessity to ensure that all powerful stakeholder~ are formally represented
(i.e., have some dezision-making Powers) on the new entity. This approach has the dm~’oack of potentially
precluding the establishment of a highly independent scientific body designed to utilize an adaptive management
approach. Political support for a more autonomous DERA could be salvaged in this scenario by stripping the
proposed organization ofalI formal authorities, however, that option is not practically viable given the likely scope
of DERA.
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recommendations ~ be offer~ for discussion. The ~rst conclusion is that the d~si~ of DER~

the proposed implementation organization for the environmental restoration program, should not

be considered a separate eft’on from the design of the CALFED Oversight Committee. II’a

CALFED Oversight Committ~ is to be established, it should be a highly accountable policy-

making and program coordination body offering broad participation of relevant agencies ~d

jurisdictions and featuring extensive mechanisms of public involvemeix. The .existing composition

of CALFED appears to provide a decent model upon which the second-generation body could be

designed--at least in part.

If’ this design approach is taken for the CALF’ED Oversight Committee, then DERA can

be designed as a much more technically-oriented body, an approach consistent with the needs of

adaptive management. These needs certainly do not preclude the participation of stakeholders,

activists, and other concerned citizens in the operation of DE.RA, but do suggest that most

decision-making responsibilities with.in DERA be concentrated in a decision-making group

primarily Eaided by technical findings rather than interest group politics. Major decisions of

DI:RA would likely require approval by the CALI:’ED Oversight Committee, an acknowl..edgment

that some implementation decisions have significant ramifications that extend beyond tect~aical

issues. Review of major DERA decisions by the CALFED Oversight Commit-tee would also be

needed to ensure adequate coordination and compatibility among all CALFED elements and other

regional water management programs, and to exercise some control over major allocations and

expenditures of the CALLED endowment--i.e., financial resources and water rights)9

An initial review of the CALFED situation also suggests that the enactment of DERA and

the CALLED Oversight Committee should occur in the same legislative effort as the assurances

package and potentially .other agreements under negotiation. There are two reasons for this

¯ approach. The first reason is that both the organizational design and assurances efforts will likely

require formal legislative action in order to achieve the desired level of formality and permanence.

As a practical matter, it would undoubtedly be easier to navigate these legislative hurdles once

is The "endowment" id= is described in th~ Heaton/Fullenon dis~ssion paper (page 10) by cmlling for

all federal and state implementation funds to be directly appropriated to DERA. along with all flows reserved for
Endangered Species A~ and CVPIA b(2) implementation.
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rather than twice, especially since state and federal legislation ~e both likely necessary. A second

~md related reason is that it will be difficult to accurately define the range of scope and ~,uthofities

of DF.RA and the CALFED Oversight Committee separate fi’om the assurances package, which

should feature both i;pecific agreements as well as a’ea~s with pre-determined "floor and ceiling"

limits within which DIERA and CALFED Oversight Committee officials are empowered to

exercise discretion. A potential variant on this approach would be to enact the assurances

package (and potentially other major agreements) along with the CAl..FED Oversight Committee,

including provisions that empower the Oversight" Committee to enact and empower DERA in a

later action. Regardless of’which approach is used, the strategy should be to clearly define the

"ground rules" of the restoration eff’or~ and other elements of’the Bay-Delta Program before

expecting stakeholders and le~slators to support the enactment of’ organizations formally

empowered4 to implement the pro_re’am elements.

Specific Dt~RA "Elements: Tentative Recommendations

In order to facilitate further discussion about the design of D~ the following ’

paragraphs provide a "strawmen" addressing the major organizational design elements. As

recommended earlier, this effort begins with a review of scope issues. As is true fcr many issue

areas associated with the desi~ of Dt~RA, many of the questions of scope are primarily being

addressed through the development of the restoration pro~arn strategy and the selection of the

preferred alternative, rather than being issues debated only in the context of the proposed new

implementing agency. Given the likely emphasis of the future CALFED Program on pursuing

environmental restoration simultaneously with water supply augmentation and flood management,

it is clear that "environmental system level" integration will be a maior challenge for both DERA

and the Oversight Committee. This necessitates a broad subsiantive scope, a consideration that.

wil! undoubtedly influence other design areas, including the delineation of authorities and the rules

efpanicipation. The geographic scope must also be broad, defined using a problemshed

orientation that considers such factors as the north/south integration of the re~onal plumbing

s,~,stem and the extremely large habitat ranges of the endangered fish. The temporal scope of

DF_.RA and the Oversight Committee must also be broad, reflecting the long-term nature of the
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prod’am goals and funding schedules. These temporal scopes should either be defined as

permanent or, perhaps more appropriately, in terms of’a minimum Ill!span (at ]east 20 years) with

some type of. specified periodic renewal or review process.

Many issues of functions and responsibilkies are also being addressed through other

program development activities. Perhaps the key observation emerging from these initial plan~ing

efforts is that implementation of’the environmental restoration program will require DERA to

perform a very wide range of activities, in both the "soft management" and "hm’d management"

areas. While the so-called "hm’d management" rSIes will undoubtedly be the most controversial

and will demand the greatest attention when addressing issues of authority an~1 legal status, most

of the activities of DERA will fmll into the "soft management" category. In particular, the

demands of’adaptive management call for an activ! program of’research, monitoring, and

scholarly debate. Additionally, many field-lev!l actions which could potentially ent~l the use of"

re_m~latory, powers or other formal authorities will likely be pursued through voluntary incentive-

based sys:ems, a luxury afforded the CALFED Program through the significant 15ublic

appropriations already earmarked fdr the program. DERA should be encouraged to exploit these

opportunities. Additionally, it is strongly recommended that many field-level activities b~

implemented by contractors--including private entities, existing agencies, and other parties,

including watershed groups---overseen by DEP,_A, a strategy that will rrdnimize bureaucratic

disruptions while maintaining DERA’s control over the restoration program.

General recommendations about rules of membersNp and participation in DERA were

discussed earlier, centered around the idea that decision-making in DEP,.A must be a largely

technical exercise addressed by a relatively smMI (about 5 people) and permanent body of’

politically insulated parties with expertise in fields relating to envh-onmental restoration and

integrated resource management. Limited participation of stakeholders and other interest ~roups

should also be provided. Th~s genera] recommendation can be implemented in a variety of’ways.

For example, in order to provide a degree of political accountability and public control, the

CALFED Oversight Committee could be empowered at specified intervals to review the

performance of DEP,.A decision-makers and to terminate emplo)~ent if desired. In between these

review periods, termination could only be permitted by the Executive Director of DERA, an
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individual serving at the plea.sure of the Oversight Committee. A committee system of

stakeholders, resource managers, academics, and other interested parties could be utilized to

advise DERA’s decision-maldn~ group, with the chairs of’these committees potentially appointed
:

to serve on the decision-making group. Countless other approaches are also potentially viable..

This discussion leads into a consideration ofdecision-mak!n, g rules and practices. In

theory., adaptive management is, itself, a decision-making tool, in that the action steps are clearly

specified and the criteria for making decisions are understood to be defined in terms of e/~iciently

reacking pre-determined management objectives. Additionally, overall.program goals and the

general specification of program elements and strategjes will largely be fixed, described in

documen:s such as the ER.PP, the prefen’ed alternative and the EIS-EIR, and the assurances

package. Consequently, the decisions that must be made throu.~.h DEP,.A will generally not focus

on broad policy elemems, but more mundane administrative and technical matters. Adm~rdstrative

and personnel decisions should be furmeled tI’u-ough an Executive Director, wkile technicaJ

.pro~am-related issues should probably be addressed by a decision-making board utiliz.ing

tradi~ional methods of majority rule dec~n-mak~g. DERA should also be empowered to adopt

other decision rules, such as a tha-ee-fourths majority, on issues ofparticular si_m~.ificance. These

general principles are equally applicable to the design of a new CALFED Oversight Comngttee.

Delineatkn.g the autho;gties to be exercised by DER.4, is a di~cult exercise, ~gven that the

implementation organization v,411 undoubtedly need to possess sign[tic.ant powers relating both to

water and land management, and v¢~ need Io have enforcement authority ~s-a-vis many e.’cisting

political jurisdictions at the local, regional (e.g., district), state, and federal levels. To a great

extent, the need to possess and utilize such powers can be mink~zed by front-loading many ma.~or

decisions (presumably in the assurances package and preferred alternative and the EIS-EIIR.) and

by utilizing an administrative strate_uy highly reliant on positive incentives. These actions will not,

however, completely eliminate the need for extensive formal authorities. Authority will be needed

to make incremental policy adjustments within the lh-~ts established by the "floor and ceiling"

assurances, to manage financial resources and other assets, and to coordinate and control the

actions of other public and private entities influencing the Bay-Delta environmental restoration

pro~am. In order to concentrale ti~s level of authority into one body, a re_~onal water
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organization must either rely on the voluntary exercise of authorities held by participating entities,

or the organization itself must be delegated these authorities through a legislative action. It is this

second approach that appears most applicable to DERA, with both state and federal le~slation

likely being desirable. A viable alternative would be to instead locate these authorkiesi---or ,, key

sub-set of these authorities, suchas the powers of eminent domain---in the CALFED Oversight"

Committee, which would then exercise these powers as needed at DERA’s request.

The last major issue area of financial resources takes on a particularly fascinating and

highly udque quality in the CALFED situation, a~ significant firm commitments of federal, state

and private funds have already been secured to implement program elements. How these funds

sh~)uld be controlled during the implementation phase, however, is still a matter where many key

decisions must be made. The main decision in the context of this report is whether or not major

funding decisions should be channe]ed through DI~RA, through the CAt.FED Oversight

Committee, or through both entities. To effectively evaluate these options requires considering

the different political environments of each organization. Given the general recommendations

provided hereLn regarding the membership of the two entities, it is clear that the more these

funding decisions are channeled through the Oversight Committee, the more the environmental

restoration prog.~am will be subject to interest group politics. This is not inherently good or bad,

but is rather a value choice that should be explored as pan of’the orgariza~ional desi_~n effort.

One appropriate approach would be to empower the Oversight Committee to set (or at least

approve) overall annual budgets, leaving DER.A program managers the flexfbility to allocate

financial resources within the specified budget.

,Summar’v: The Overall Philosophy of the Tentative DI~RA Recommendations

The several recommendations provided above are offered only as a potential strawrnan to

.guide further discussions. While most of the substantive recommendations can be modified

w~thout disrupting the overall integrity of the proposed organizational innovation, it should be

noted that all the tentative recommendations are based on a single guiding principle that deserves

serious consideration. This straw"man is based on an overall philosophy that the general contours

of the Bay-Delta environmental restoration effort v, ill be established upfront, and that the purpose
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of’the organizational innovations under consideration will be primarily confined to implementing

specific pre-determined strategies to achieve clear goals. Consequently, most of the decisions that

will be required as pan of implementation will be relatively mundane technical and administrative

matters, which should be concentrated in a largely apolitical body of technical expertise utilizing

outside advice only as appropriate. This is the role assigned DERA. Undoubtedly, some

decisions of’a larger policy nature will need to be made periodically as pan of program

implementation and oversi~t, and some coordination activities will need to be implemented to

ensure that the Bay-Delta environmental restoratiot~ program is integrated with other activities

being implemented under the overall CALFED Program and through other federal, state, regional,

and local programs in water and land management. This r~le should be assigned to a more

politically responsive and accountable entity: the CALFED Oversight Committee.

General Process Recommendations: Where to Go From Here

To make further pro~ess in the desi_ma and adoption of new arrangements for pro~arn

implementation w~ll require a process that is part research, pan negotiation, in general, all

po~emial orgar,izational innovations should be based on a clear overall philosophy, and each

specific orgar~za~ional element should be evaluated against three criteria:

: I. Does the option effectively address an identified need or expected deficiency?

2. Is the option politically viable?

:~ 3. Is the option consistent with options selected (or being considered) in other issue areas?:°

Ideally, the first of these criteria is best applied .through a largeIy an academic exercise in

2o It is impossible to provide a complete inventory of potential negative interactions in prosper.

However, a few design approaches have been identified that are clearly incompatible. Several of the most
important considerations have been identified earlier as "lessons learned." In genera.l, the assertion that "form
should follow function" provides the best gu.icLing prindple for evaluating potential interacLions of organizational
element~. This general axiom is most commonly violated in the realm of regional water organization design by the
establishment of organizations with broad re~ons~ities, but without sufficient authorities and resources to
pursue their mandates. If concerns of political ~dability ILm.it the .types and magnitudes of formal authorities that
can be exercised through the organization, then the scope and roles of the entity, must be adjusted accordingly.
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institutional analysis, the second through negotiations with k~ stakeholders, and the third

through a focused review of’ proposed organizational elements by individuals with ev¢pe,,’ience in

resource administration and, ideally, some appr~’iation of past expe, riemces. Periodically,

strawmen (i.e., complete proposals offered primarily to generate md focus debate) should l:m .

developed, circulated, and discussed in meetings of’organizational design partidpmts, l~ding to

identification of specific research questions and, eventually, the identification of re’eros of general

agreemem "and disagreement. This incremental process is likely to lead to a sound proposal with

broad support, a practical necessity.
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