
Mr. John Ca££rey
Chairman
St’.ate Water Resources ~ontrol Board
P. O, Box i00
Sacramento, CA 95814-6413

Re: Sumpter Peck R~ ZnJ~c~ion:

Dear Mr, Caffrey:

As you know, we represent the plaln~if£s in the
~ case in �onnection with implementation o£ the U.S.
Dis~ric~ Court’s injun�tion mandatin~ that the federal goye~’m~en~
take ac~io~ to prepare, ~le, a~r~e ~a~llca~lon for a
discha=ge pemi~ for ~hm San L~is Drain to the
Joa~!n Delta an~~he Board’s upc~ng proce~Ings ~elating ~o
~ha~ e~ec~ed application.

My rim’s lender, da~ed Janua~ 26. lS96, ~o the
fed~a~ go~n~, a cow.of w~as sen~ ~o you~ se~s forth
ou~ �lients’. grave ~unc~z~ ~ ~e ~m~n¢’s failure, to

- per~o~ ~he ~a~o=y injection ~o da~k.

~e pu~ose o£ ~bis Is~er is ~o outline in brief
o~ ~be proceduralissues ~he Bua~ ¢~be ~o~ed to £ace in uhe
coming weeks and~nths rela~in~ to this
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The Court made extensiv~ ~indings a~ut the probable
selanium concentration ~f wa~er ~rom the San Luis Unit as a whole
to bs di~ch~ged i~ ~he Delta by the co~le~ed ~d
operating Drain. SOF 41-55. The C~r~ fO~ u~c there was no
scientific basis for ~he gove~men~’s origi~l prediction
~pb, nor ~or its revised prediction at trial’s end of 150
FOF 53, 54. ~e bes~ evlde~e cn this ~estion ~-

concentration ~y be .only ~ou~ 6 ~b. ~07 44,45. ~is key
threshold issue is one .o~ which our cli~s intend ~o ~ocus in
~e upc~ng

decide the pe~i~ issues. ~F 31. We ~i~ this is important,
particul~ly in light o~ y~ s~af~’~. ~ouzt ues~im~ whi~
provided a~e sup~r~, for ~ gove~en~*s p~cy p~si~ion.

~ y~ ~, the Cali~o~la Legisla~e man~ed in
1982 n~ ~he Board "s~ll p~i~ ~he dis~haE~e" oZ d~na~e
wa~e~ from nhe Drain to the De1~a if i~ finds ~ certain
s~c~fied re~i~n~8 are sa~isfle~, waner Co~ ~ 13953.2. The
C~rt ~de various ~ifs~s relating to ~hi~ key
~e~ FOF 29, 68;. COL. 4, 22; 3~enE ~4. ~ also ~led
~han Callfo~ia’s wa~er ~all~y laws do ~� ex~e ~he
g~e~en~’sdrainage~du~les. COL. ~;4; ~n~ ~3(a),
IZ is out view tha~ Waner C~e Section 13953.2 ~s~ be
8~rd’ s ~In focus in. ~he upc~ p~eedinss, ~r clienus
f~y ~elleve ~t ~he D~inc~ ~d, ~f ~he federal ~ove~en~
does ins duty, will satisfy all ~iremen~s o~ ~ha~
The const~ction and operation oZ ~ Drain will, an long last,

_ .solve ~he ~r-worsening waterl~ a~’salinlz~ion problem
~hm ~alley, wither ha~ng beneficial uses ~n the Del~a.

The Cou~’s ~ll,gs covsr var£~us keF £ssues in
addition ~u s~lenium concentration, includln~ ~reat~nt of
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drain water before discharge, i~ necessary, dilution thereof
a~er disch~rge0’if necessary, and uhe ellact thereof, if any, on
wildlife in the Delta. ~n particular, the Court addressed
dilu~i~n ratio issue, and r~led ~hat the evidence did not
establis~ what ratio, if any, would apply. FOF 78~2. Your
£ebruary 8, 1996 leers= ~o the U.S. inviting it and other
inUeresUed parties ~o a wozkshop in earlY April to give guidance
on preparation of an appllcanion was~cons~ruct~ve and welcomed b7
our clients. We no~e, however, ~he s~a~emen~ that the Board
"will ~econslde= ~he ma~er of initial dilution." Subsequent
discussions wi~h etaff’~n~bers have d~sclosed ~ha~ ~he s~aff will
ma~e no recommendations a~ nhat time un tha~ issue, and ~ha~ the
Board will ~hen make no decisions. We think i~ 7cry imP0r~an~
that ~e Board make no decisions about dilution r~tios or
anything else which may have the effeut of requiring denial of
~he permit, or ~he ~mposition of rest.rlctlve conditions ~he~eon,
prior to re~eip~ an~ careful reviewof a complete application.

The U.S., certain Board staffers, and ~theEs -- bun not
our clients -~ ~ave been partlclpa~Ing ~or some ~ime in the San
Joaquln Valley Drainage Program and Drainage Implemenna~on
Program which have focussed e~clusivel¥ on possible "in-valley
solutions" to the drainage problem. The Cour~ made extensive
~indlngs ~hereon~, a~d ~lsd nhac ~he~overreeen~ had "fa~led to
~ake necessaz~/ soaps and had no~ effec~Ively addressed
problem. POP 34-40. Furthermore, ~n addition ~o ~he central
ruling ~han U,~t lands mus~ be drained, ~he Court ruled ~hat
governwen~ ~s authorized, although no~ dlrec~ed, to drain non-
Uni~ lands, as well, through the DEaln ~O the Delta. COL. 14
Judgment ¶7. It is our viewthaU ~he SJV~ Drainage Program and
Drainage ImplemenZatlon Program, and an7 par~iclpa~i~n ~herein
the Board,s staff,, musz now focus on drai~ir~ Unit la~s (and
perhap~ non-Unit lands too} bypaths ~hereof. Our cllen~ would
appreciate ~he oppornuni~y ~0 participate in such an endeavor.
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Please also permit me to remind-t~eBoard and its sta££
that~ Rule 65(d) of r21e Federal Rules of Civil Pr~eduze p~ovides
that avery injunctionis binding, not only upon the actual
parties to the action, but also ,upon thome persons in active
concert cr participation with them" who ~eceive actual notice of
the injunction.

Board and i~s staff ~n another threshold procedural Issue o£
pa~ticula~ uoncern. Any adJ~d~catlon, includins one he£~re a
quasi-adjudicatory aga~Sy, must be a true contest 0Z adversaries
who aggressively ~nd Eully presen~ ~Be merits of ~eir respective
cases. Only then can an independent and Impartial adjud~cato~
~ender a.proper decision. See ~enerally Wiukin, -Friendly Suit,"
Cal~n~n~a ~r~c~-~-, 3rdEd., Actions $471 Wright, Miller &
Cocker, "Adversary, Feigned,. and Collusive ~ases,, E~
Practic~ and Drmcedurm: Jurisdi=~ion 2d Ed., ~3530.

In V~ewof ~er~aln fac~s unique uo ~he.upcoming
proceeding -~ especially thm d~s~uz~in~ no~ion that t~e applicant
may a~te~pt ~o ,throw" ~hema~ch -- ~he BoaEd, we believe, should
insti~te appropEia~e protectlvs.mechanlsm~ up fron~ ~0 insure
~hat a bo~a fide appii~ation is ~ledand reviewed.

we I00~ forwazd to discussln~ various possible
~echanisms wi~h the B~aZ~and its staff, includlngthe
intervention of realparties in interest, participation by amici
curiae, or the appointment of a special feaster. At the very
leas~0 as you are well aw~a:~, the Boar~ ~s r~qulred to ~mplement
a public in$ormat!on pro~ram~ consult wit~ add ~are~ully evaluate
the recora~enda~ns of concer~ed local agencies, and a~opt state
policy after public hearings wa~er Co~e S| 13144, 13147, 13167.
In the context, of quasi-adjudicatory proceedings, such as we have
here,.an interested person may request a pzehearing conferenc~ or
participate in ~he hearing itself "23 CCR §§ 648.3, 648,8. In
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this conneution0 our clients request that they and ~hei~
representatives ~e allowed~o participate in all appropriate ways
in the ~oard’s upcoming review rela~ing to the gove,rnm~n~’s
anticipated applica~io~.~       "                    /

To conclude, there i~ a part~cula=lyserlous water
quality ~roble~he~ore ~e Board. % do not refer ~o the a~erran~
pasz discharge~ by n~e governmen~ of.drainage wa~eE fr~a ~ew
selenium "ho~ spots" ~0 Kes~erson Reservoir. And ~ do non even
refer ~o ~he f~tu~e ~ischarges ~o the Del~a of drainage water
from ~he Un~, or possiDly beyond. The real wate~ quali~y

waterlogglng an~ salimizatlon ~ our ¢llents’ lands and ~hose o£
~huusands of o~her farmers in ~he San Joequln Valley, Our
clientm’ dama~s~ alon~ amount to $$00 million. We want to help
¥ousolve this very Serious p~oblem.

we look fo.rward to par~£cipatln~ in t~e up~mln~
workshop and will be prepared to review these issues with you and
y~ur fellow Soard members.

Co~ially,

Zenueth ~. Kha~hi~a~

KLK:~vg/rlr

cc: Board Members
Mr. Wal~ Pe~ti~
William At~water, Esq.
Cli~ordLee, Esq.
Clients
William ~. Sr~land, Esq.~ ~                     ,
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