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L INTRODUCTION ~ ’::*t

After seventeen years, section 404 of the Clean Water Actt lies ’~
like an open wound across the body of environmental law, one of the
simplest statutes to describe and one of the most painful to apply. Sec-
tion 404 requires a federal permit for nearly all work in nearly all wa-
ters of the United States. Day in and day our. more than ten thousand
times a year, in stat~s so dry that water is wealth, in regions so wet
that the first objective is to stay dry, and across all of the wet mead-
ows, prairie potholes, ponds, bogs, creeks, and tributaries in between,
section 404 permit applications set up potentially bloody confronta-
tions among developers, regulators, and environmentalists. These
confrontations invoke the spectrum of lobbying, administrative, legal,
media, and organizing skills familiar to the practice of environmental
law. As a matter of law, however, they will in all likelihood turn on
the availability, in each case, of a nonwetland alternative.2 Alterna-
tives are the heart of section 404.

The requirement that alternatives be e~nsid.ered is not new to en-
vironmental law. A range of federal planning statutes, most notably
the National Environmental Policy Act (NEPA),3 require that alter-
natives to proposed actions be explored before actions are taken, or
approved, by the government. Section 404 adds a new dimension,
however. Its provisions apply to a wide assortment of private activ-
ity-land clearing and timber harvesting, homesites and shopping

* Pro~’esso~ of I_.tw, Tuha~ Ltw School. ~ ~ 1960; &D. G~orgetown, 196~. The
author gratefully tcknowiedge~ the ¯s~’t~n~e of Tuhne I~w ~:hooi ttud~ntx Eric Am~ (’90) and
Michaea Brady (’89) in the pt’t~mrttioe of this ~

1. 33 U.S.C. § 1344 (1952 & S~tpp. IV 19~0-
2. The term "wetLtad," i~ t~ed in thi~ introdttction ~t ¯ ~octh~nd for the "wm~ of th~ United

Statex" ~nd their ~ljacent wcthad~ to which ~ 404 tppli~. In the discu~io~ that’ follow~ the
$1xcial prot~tionx tfforded to ~tiand~ ~ °°~p~:~t ~qu~tk: arem- under" ~ction 404 trt distinguixhed.
.~e infra note~ 36-3g tnd accompan~dng text.

3. 42 U.S.C. {,~ 4321o 4332 (1982 & Supp. IV 1987")..~t. a5o Fedtrtl ~ Po~c,/and M~nage-
ment Act, 43 U~.C. §§ 1"/01, 1712(¢X6) (1982 & .S~tpp. IY 19g~); Natiotml Forext IV~tttgen~nt Act of
1976, Pub. L lqo. 94--588, 90 .~tt. 2949 (codified ~ ~rnett~ted kt ~ttter~d t~:tion$ of 16
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malls, boat docks and gravel pits--that have not been subject to fed-~!.-._..-? ?.
eral approvals before. Moreover, its provisions are sharper in the
tooth. Full consideration of alternatives does not suffice. If that con-
sideration surfaces a drier option, the permit should not issue.

Section 404’s alternatives test seeks to balance the scales of deci-
sions that pit essentially unquantifiable wetlands values against t~e im-

,~- pressive promises of growth and profit that accompany applications
:~: for development. Without such a standard, there is no reason to ex-
¯ ~,. pect that a permit process would even slightly reduce the rate of. wet-
:; ~,,: lands loss in the United States. The test faces a formidable obstacle,..;:..’:_
.y..,.. however, in the human psyche. While we all can accept the fact that
~i our project will cause a certain amount of environmental harm, few

are predisposed to accept that there might be a better way to proceed
than the one we have planned. Prima facie, the inquiry into alterna-
tives is an insult. In practice, furthermore, the standard is softer than
meets the eye and opens a Pandora’s box of possibilities. By "alterna-
tives" we may mean other locations for the proposed activity, other
activities on the proposed location, other activities elsewhere, or even
other actors. At the outer edge, an applicant for a waterfront condo-
minium might, ~lternatively, go open a store in Des Moines. Some-

.,-.. ""---.;" "’"~" ~ :.:-": what closer on the spectrum of reasonableness, most electric utilities
could meet demand at less cost by selling insulation rather than nu-
clear power. Each of these possibilities begs the question: alternatives
to what? What is the project for? The proposed Two Forks Reservoir
in Colorado may Stand or fall on whether it is viewed as a dam or as a
means of ..meeting regional water needs. Every section 404 decision,
from the smallest bulkhead to the largest commercial development,
turns on these same, vexing questions of perspective.I alternatives test is as critical to the success asof section it

! has proven to be difficult to articulate and apply. This article is a
! I study of how the test evolved, of how it is intended to work, of how it
: i in fact works in permit decisions and in reported cases, of how similar

i tests work under similar environmental laws, and, in light of this expe-

i’,
rience, of ways that it could be modified to do the job intended. With-
out presaging the conclusion unduly, it will be apparent to any student
of the program that, for all of its usefulness, the alternatives test is
being asked to do too much and, in consequenc~ does not do it well.
There must be a better way.

II. SECTION 404 AND THE ALTERNATIVES TEST:
THE ODD COUPLE

Section 404 is constructed on the backs of two beasts moving in

I
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1989] ANALYSIS OF ALTERNATIVES UNDER SECTION 404 775

different directions. Unable to agree on vesting jurisdiction over
dredge and fill activities in either the Environmental Protection
Agency (EPA) or the Army Corps of Engineers (the Corps), Congress
ended up vesting it in both of them with the hope that, if they could
not pull together, then one agency would at least offset the wilder
predilections of the other.4 As might have been predicted, the con-
struction cracks at nearly every turn in the road. EPA and the Corps
have disagreed, at times bitterly, over the geographic scope of the sec-
tion 404 program,~ the kinds of activities that are regulated within it,s
the wording of the guidelines for permit decisions,v the binding effect                                  ..
of these guidelines,s the consideration of specific impacts,9 the role of                              ° .:.~,
cumulative impacts,m and the responsibility for enforcement.~= Over
time---for this program has now been in place since 1972--some of                            ~. .~.
these disagreements have been resolved through litigation and amend-
merits to the statute, in particular those that define the scope of the
program. With’ such questions as who must apply for a permit, for
what activity, and in what terrain largely resolved,~2 the focus has be-
gun to move to the merits of the permit decisions themselves. Here,
the differences in outlook between the Corps and EPA remain stub-
born and unresolved.

Section 404 decisions turn on two factors: impacts and alterna-
fives. Althgugh the Clean Water Act and section 404 intend to re-
duce, indeed to eliminate, adverse impacts bn waters of the United
States,*z and despite pages of legislation and regulations identifying
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these impacts in elaborate detail,~4 impacts analysis ends up playing
the lesser role. As inevitably it must. Each of the some ten thousand
permit applications processed each year is a localized event, taking
.one-half acre, three acres, twenty-one acres of wetlands, for this pier,

~: that channel, a sand and gravel pit, or a building site. The indirect
¯ "-.L effects of even these individual takings--how much they will pollute,

_ .’ ¯ subside, or slowly asphyxiate their surroundings---are uncertain,and
~;~ in any event will not be witnessed for years. The cumulative effects of

~" ~:~i,. these and similar activities--of one more marina on Galveston Bay, of

5!!!!
one more logging road on the grizzly bear--may be far greater than

. : the sum of the parts, and are even less susceptible to proof. Even tl~ose
direct effects that are measurable are disputable: The oysters may be
able to survive a little more turbidity, the pelicans may relocate on an
another island. Or they may not. And even those impacts beyond
dispute are, most often, beyond quantification in terms that begin to
offset the attractions promised by the project in profits, products, new
jobs, and increases in the value of taxable property. Absent a dramatic
impact on..a_~_p__.~zed .s. _t~A_j~_environmental impacts, seldgm affect a

; .section 404 permit decision other than to require occasional features to
.. r_edu____~_t.he..h..arm. ~__6 ..

Congress recognized the shorcomings of impact-based environ-
,.-. .--:.. ....>.~...-.-..:;.::: mental regulation in enacting the Water Pollution Control Act of

1972.~7 For the previous twenty years, environmental effects had
failed as a standard for water pollution control.Is From 1972 forward,
industrial and municipal sources would be required, whatever their
impacts, whether they were discharging into the smallest tributary or
the Pacific.Ocean,~9 to adopt best available technology, a decision
based on alternatives available, literally, anywhere in the world.2°
These alternatives might and in fact did put particular facilities that

i
could n6t afford them out of business.2~ The Act continued to con-
sider environmental impacts but only as a safety net, to upgrade dis-
charges where even the best available technology did not assure water
quality.

i 14. See generally 40 ~:.F.R. §§ 230.20 -.61 (1988);, L£alSLATIVE Hlsl’OeY. supra note 4.

15. ~’g., Sierra Club v. United States Army Corps of Eng’~, 614 F. Supp. 1475 (C.D.N.Y. 1985)
(ooe of the few section 404 permit denials litigated on grounds of unac~ hnpa~x, in this cas~,
upon the stril~d b~s).

16. See GAO REPORT, supra note I0. at 21-25.
17. Pub. L. No. 92-~30 §§ 2, 86 Sty. 816 (codified at 33 U.S.C. § "~).~1-1387 (1982 & Supp. V

1988)).
18. See generally LEGISLATIVE HISTORY, supra note 4.

19. /~g., Crown Simpson Pulp Co. v. Costle., 16 Eav’t Rep. Cas. (BNA| 20,450 (gth Cir. 1981).
20. 33 U.S.C. § 1314 (aX2) (1982).
21. Associatioa ole Pac. Fisherie~ v. EPA. 615 F.2d 794, 808 (gth Cir. 1980).
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1989] ANALYSIS OF ALTERNATIVES LFNDER SECTION 404 777

In the section 404 program, however, Congress delegated the
bulk of impacts analysis and alternatives to EPA, requiring only that
its guidelines be "compatible’" with the criteria for ocean dumping in
section 40322 (which criteria include consideration of both effects and
alternatives23), and that they be written "in consultation with" the
Corps of Engineers.z4 Congress’s caution was .understandable.
Dredge and fill discharges are, by their nature, not often susceptible to
process changes and tailpipe controls. Their purpose may be the very
discharge at issue, fill material for a building site. The question here,
as opposed to that under the point source program, is whether to per-
mit th~ activity at all, an alternative of a different order of magnitude.
This buck Was passed to the agencies, which, predictably, have taken it
and gone their separate ways. -....: :

A. Guidelines and Regulations                                                                    ..::..:

Alternatives have been the cornerstone of the section 404 pro-
gram since its earliest iteration in 1975.2~ Under proposed EPA guide-
lines, dredge or fill discharges were prohibited in wetlands unless the
applicant demonstrated that the activity was "significantly dependent"
upon water resources and was in the "’public interest.’’z6 This require-
ment contained a proviso, however, allowing the discharge upon a
showing that’its impacts were not "unaccepta..ble’" and that alterna-
tives were not "feasible.’’27 The interim guidelihes adopted six months
later retained the same concept of water-dependency-with-proviso, but
.expanded its application from activities "on" to activities "associated
with" the fill site, e.g., the entire industrial park.2s In 1979, in an ap-
parent effort to strengthen the guidelines, EPA proposed an additional
showing that nonwater dependent discharges be "necessary,"29 ex-
plaining that the activity, e.g., waterfront housing, would henceforth
be one "for which the local community has a demonstrable need.’’~°
By the following year, however,, the agency had found the "necessary’"
requirement both too subjective and, to some, too stringent,~t and

22. 33. U.S.C. § 1343 (1982 & Sul~. IV 1987).
23. [d. Section 403 also requires that, "where insufficient infocmation exists on any proposed

discharge to make ¯ reasonable judgment oa any or" the guidelines," then the permit shall be denied, ld.
24. 33 U.S.C. § 1342(b) (19~2).
25. 40 Fed. Keg. 19,794-98 (1975).
26. Id. at 19,797.
27. /’d.
28. 40 C.F.R~ §
29. 44 Fed. Reg..54,222, 54,234 (1979).
30. Id. at 54,234.
3l. 45 Fed. Reg. ~5,336, 85.388 (1980).
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adopted instead a two-tiered analysis of alternatives depending on the
aquatic value of the site and the activity’s dependency on water.32

Under the current guidelines, decisions begin with alternatives:
"’[N]o discharge of dredged or fill material shall be permitted if there is
a practicable alternative.., which would have less adverse impact on
the aquatic ecosystem.’’33 An alternative is "practicable" if it is

.̄~. ., I~ "available" and "’capable of being done after taking into consideration
.~.;:. cost, existing technology, and logistics in light of overall project pur-

~-.,.-. ~’ poses.’’z~ A project site not owned by the applicant is still "available’"
"._~,.:: ~’~ if it could "reasonably" be obtained and used to fulfill the basic pur-

:~.:;:. pose of the proposed activity.3~ For "special aquatic sites, which in-
-:L; ~ clude wetlands, mudflats, reefs, and the riCe-and-pool characteristics
:̄: of streams,~6 the regulations go further to presume the availability of

i::~. ,; an alternative site for activities that do not "require access or proxim-
"~ i ity’" to the water, i.e., are not water dependent27 This presumption,
¯ ".. -" and a second presumption that development of any nonwetland site

.:
"~: will be less damaging~ will prevail "’unless clearly demonstrated

otherwise.’’3s

~̄: The guidelines maintain this focus on alternatives in their pre-
~j scription for the decision-making process.~9 After an "overview" of
:i" the guidelines,~° and a determination as to whether a general permit is
i~ applicable that ~ill moot the inquiry,*’ the first substantive step to be

taken is to "[e]xamine practicable alternatives," including no dis-
charge and less damaging means of discharge.** If alternatives are
available, they control. The process is over. Only if they are not avail-
able does the inquiry press on to examine the particular characteristics
of the site, the discharge, and its effects.*~ Wq~ile these inquiries are
minutely detailed and complemented by tests and findings, the ques-
tion-in-chief has already been asked: Is there a practicable alternative?
The burden of disproving this alternative rests a-ith the applicant. For
fill in w~tlands and other special areas, the alternative is presumptively
available and the applicant shoulders an even stiffer burden to dis-

32. Id at 85,336-44.
33. 40 C.F.IL § 230.I0(a) (1988).

i

-’~. 1.4 § 230.10(aX2).
35. ld.
36. 1.4 § 230.30(gXI).

[̄~ ~ 37. Id. § 230.10(aX3).¯ ~ 3~. ld. ¯
39. 1.4 § 230.5(c).

~ ~0. 1.4 § 230.5(a)-(I).

,1
~1. 1.4 § 230.5(b).

, ~.2. Id. § 230.5(c).
’ .~3. ld. §
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proveit. In a world where impacts are and will always be an inade-
quate decision-making tool, we have, instead, something that
approaches a technology standard. If it can be done another way, it
must be.

The Corps of Engineers has held a different view of its world.
For most of this century, its regulatory programs were restricted to ~ ~

the navigation aspects of activities in navigable waterways.4~ Its regu-
lations called for a "’public interest review" in which, while environ- "-    .~i?:..:i. -~
mental factors came to be included by name, economics played a
controlling role. Upon the assumption of its responsibilities under the
Water Pollution Control Act, the Corps simply included section 404
decisions within its public interest review. The Corps regulations be-
~n with no presumption. They state, in terms that could hardly be
made less specific, that the permit decision is a "general balancing pro- . .. -
cess" based on "an evaluation of the probable.impacts" and the bene- .:.~
fits of the "intended use" on "the public interest.’’’~ The regulations.,
list no fewer than twelve factors that "may be relevant" to this pro-
cess, including such concepts as "conservation," "economics:" "con-
siderations of property ownership," and "the needs and welfare of the
people.’’4~ Only as one of three "criteria" in the evaluation of an ap-
plication will the Corps "consider" the "practicability of using reason-
able alternative locations and methods to accomplish the objective of
the proposed structure or work.’’47 This consideration of alternatives
does not rise to the level of a presumption, however, or impose a bur-
den of proof; rather, after something of an o~ie to the importance of
wetlands,4s the regulations simply restate that no permit will be
granted in these sensitive areas unless the district engineer concludes
that the benefits exceed costs.49 Its discretion no more fettered by al-
ternatives than by anything else, the Corps does place an ever-so-slight
thumb on the scales: "’Subject to the preceding sentence and any other
applicable guidelines and criteria.., a permit will be granted unless
the district engineer determines that it would be contrary to the public
interest."~ A presumption, at last-in favor of the permit applicant.5t

44. Rivers and Hatters Act ot" 1899, 33 U.S.~,... §§ 401, 403 (19/12).
45. 33 C.F.R. § 32O.~aXI) 0988).
46. Id.
47. ld. § 320.4(~X2Xrii).
48. Id. § 320.4(aXi).
,~9. ta~ §
50. ld. § 320.4(~X1) (~-mph,~,is added).
51. This presumption is later reinforced in a discussion of other federal, state, ~nd local require-

m~nts: "In the a!c~enc~ o~" ovea-ridin~ national factor~ oi" the public interest... ¯ permit will generally
be issued following receipt of ¯ favorable st,~te detcrmin¯tion,’" providing, of cout’,~, compliance with
the infinitely flexible balancing process just de~:ribed, ld. § 320.40")(4).
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And so the analysis would end--at a point where the EPA and
Corps regulations, departing from quite different stations, hardly com-
municate with each other en route--but for the settlement of a lawsuit
brought by a coalition of environmental organizations that, inter afia,
has required the Corps to abide by the EPA guidelines.~2 Since 1987,
then, the Corps’ public interest regulations have included the bare
statement that a permit will be denied if it "would not comply with the
Environmental Protection Agency’s 404(b)(I) guidelines.’’~3 How,
and in what sequence, Corps personnel are to comply with these two
sets of regulations is not further explained. Whatever guidance this
new language has offered to Corps district engineers and their’staffs
and, indeed, to reviewing courts, it was offset by rather specific gui-
dance from the Reagan Administration and from Corps headquarters
on the applicability of section 404.

B. More Guidance, Permit Decisions, and the Chasm Widens

In the early 1980s, the Reagan Administration took control over
the Corps of Engineers in a way that no administration had previously
accomplished,~ imposing a moratorium on new project construe-
tion,5~ requiring local cost sharing for new project authorizations,~6

and further outlying whatever appetite the Corps may have had for
regulation under section 404. In a 1981 spe~c, h, the incoming Assis-¯

tant SecrEtary of the Army for Civil Works, to whom the Corps re-.!
ports within the Department of Defense, declared that he had heard
more complaints about section 404 than about any other Corps pro-
gram.-~ In his view, this program exceeded "the appropriate role of
the Federa.1 government in regulating the development of private and
public reso’urces."’~S It took the Corps beyond its mission of "protect-
ing the nation’s navigational waterways" and asked it to make deci-
sions ba~ed on a number of "factors and concerns which have little to

J2. National Wildlife Fd’n v. Mar~h, 14 Envoi. L. Rep. (Eavtl. L Inst.) 20,262. 20,264 (D.D.C.

I ~¢ttlement approved Feb. I0, 1984).
~3. 33 C.F.IL § 320.4(aX1) (t988).
54. For a diseussk3e of the unsu~ful efforls of previous administrators to control the CC.rl~

s~e Houck. President X and the New (Approved) Deci~ionmakinl. 36 A~4. U.I_ Rl~v. 535, 536 n-~.

55. Cotagl’~m w~ tmabl~ to pa~ legislation authorizing new project co~troction over the op~i-
tion of the Cart~ ~nd R.~mg~n administradon~ for a 10-year period from 1976-1986. S~e Stanfidd.
N~w Era, NAT’L I_ J., No~. 22, 1986, at 2822 (1986).

56. Id4 s¢� also Gi~lli, Count on Uncl~ Sam L¢~!, CIv. E.’~G’G J. ~..~x~’y Clv. ENG "R.~ Apt’.
1982, at .�9. 51-:32; Otnttibu~ Water Pra~ccts L~gislatioa ~t’nl¢~ ,~’�~ C~nst~uction with Palicy
L~.~D L~-a-r~,, Mar. 15, 1984, at !.

57. Keyuote addre~ by Willim,a Gianelli, Amistartt Secr~a~ of the Army for Civil
American Society of Ci,et~ Engineers Conference 4 (Aug. 10. 19$1).

58. ld.
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do with the desired activity of the project applicant.’’~9 Wetlands pro-
tection and questioning the desires of private applicants were not the
Corps’ game.

At about the same time, Vice President Bush was asked to take
charge of the President’s program of regulatory reform.6° A first pri-
ority of this reform was section 404, and from this initiative soon came
a volley of proposals to amend the law and to revise Corps of Engi-
neers regulations, policy guidance, and memoranda of understanding
among-the Corps, the EPA, the U.S. Fish and Wildlife Service
(USFWS), and the National Marine Fisheries Service (NMFS) on its
implementation.6~ The Assistant Secretary of the Army, seizing the
moment, suggested that the EPA guidelines be made nonbinding on
the Corps.62 The regulatory reform initiative succeeded in part, most
notably by reducing the time required for permit processing and by
expediting approval of minor activities through gene,ml permits.63
More substantive ’changes were defeated, in the main, through litiga-
tion6~ and through pressure from congressional oversight commit-
tees.6~ The message of these initiatives, however, was identical to that
of the Assistant Secretary: remove the section 404 program from the
path of private development.

The Corps has responded to these messages, as might any agency,
by minimizing the impact of section 404, Several (rather courageous)
decisions to deny indi~’idual permits have be6n overruled at higher
Corps levels.66 Almost no decisions to grant ~3ermits have been re-
versed at higher levels, despite the protest and appeal by other federal
agencies.67 More broadly, the Corps issued a series of "regulatory gui-
dance letters" and less formal memoranda construing section 404’s ap-
plicability as narrowly as possible.6s On the subject of alternatives, in

59. ld.
�50. PKESIDFACr’~ T~ FOi~C~ ON ~GULATOI~Y REFORM, ADMINI~I’RATIVE. RF_FORMS TO THE

K~GULATORY PROGRAM UNDER SECTION 40~ OF THE CLEAN WATER .~.~1" AND SF_~"TION |0 OF THE

RIvERs AND I-L~RBO~ ACI" 0~*!,~y 7, 1982), d~s~rit~ at 48 Fed. Keg. 21,466 (1983). ~ generally
Tripp & Hcr~, Wetla~ l~s~vatio~ and R~toratioa: Changing Ft~terai t~’ariti~, 7 VA. J. NAT. RE-
~OO~CF.S L 221, 229 n.30 (1988~: Comment, ~ar~ g,~’a.~t~ ~¢ti~ 404 PermR ~arognzm,
l~alitica~ !.¢gal .~kit~ni~e~ 13 EawJ_ L Rcp. (EavtL L last.} 10,12g

61. Comment, s~pra ao~e 60. ~.g~e a!~o I3ebesm~m, supr~ ao~e 7.
62. Cornracnt~ s~pra a~e (~ at 10,128
63. ~ infra no~e 10g ~ ~x:omp~mying text.
64. ~g., Natio~,~l W’ddlife Fed*n v. Marslt, 568 F. Supp. 985 (D.D.C. 1983), aft’d, 14 EavtL L.

Rep. (F.av~L L last.) 20,262 (D.C. Cir. 1984).
65..~nate Panel tlla~ ~r~ EPA on 40~ Wetland la~gram, LA~O LE-r~., 1ul3r l, 1995, at 5-7.
66. ~ ~g., in.fr~ no~ 1|5 ~nd ~compaaying text.
67." Sec GAO P~*O~T, supra note 10, at 49-.50.
68. ~ ~g., infra no~cs 84-93 and ac~oml~nying text. The k’gality ofth~ "g~idance letters,"

which h~ve the efl’cc~ or" r~g~[~tio~s but which ar~ not promulgated by notice and ~omment,
subject ~o challenge under the Aamini~[~tive Procedure Act, 5 U.S.C. § 553 (1982).
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Apdl 1986, the Corps’ Director of Civil Works instructed all Corps
districts that the "purpose and need for the project must be the appli-
cant’s purpos~ and need.’’69 Contemporaneously, the Chief of the
Construction-Operations Division of the Lower Mississippi Pdver Val-
ley Division instructed the New Orleans District, the most active sec-
tion 404 permitting office in the nation, that "whatever information
[an applicant offers] should be accepted as his basic purpose.’’7° In

-..~ ...." March 1987, the Lower Mississippi Valley Division Commander sup-
"’r~:~ "~:": plemented these instructions with a memorandum stating that

’"~’- "~"’:’ "miminization of cost is a legitimate factor in determining the appli-
er’s "~; cant’s purpose and the purpose of the project.’’71

~"
Solidifying these gains, Corps Headquarters, "[a]s part of the

¯ . overall effort to decrease the regulatory workload," issued yet. new
~;~ " guidelines on the "points at which evaluation of a permit application
~!:-.._. can be terminated" without further Corps review.7~ Significantly,
~!!,:.. although a determination that an application would violate various
~:, other provisions of the guidelines is to end the process, a finding that it
:’~" failed the alternatives test will not end it; "in order to make a fair and
’~: impartial decision, the district engineer can not deny a permit on the
.~. basis of [the alternatives test] until he has completed his public interest

I’: review.’’7~ Alternatives, by fiat, are reduced once again to a factor in
the Corps’ decision. How this "’guidance" squares with the 1987 con-
sent decree in which the Corps agreed to follow the section 404(b)(1)
guidelines that, in turn, make the alternatives test controlling, has yet
to be explained..:It should .also be obvious that, as.a pract[.cal matter,

~ ..... . ........... .b.y..failing,to end the inquiry-at the alternatives test, this new gu{dar~ce
----- ¯ ........’"" ...... has increas ,ed..t._h..e.Corps: _’..’.regulatory workload," giving rise to the sus-

..p!.�!on..that diminishing the alternatives test, and not the workload,
_h.a._d_ ~bee. n the target all along.

During this ~me time, and again at the direction of the Task
Force on R. egulatory Reform, the Corps undertook to reduce its re-
sponsibilities to consider the impacts and alternatives of all of its per-

..’
69..~,temorandum from Maj. Gem HA. Hatch to Division Commander~ (Apr. 22_ i986) [herein-

after Hatch Memorandum] (discussinl~ the applicatio~ of ~ctiota 404~XI) guideline~ az~t the case ~
Louisiana Wildlife Fed’n v. York. 761 F.2d 1044 (5th Cir. 1985)).

70. Memorandum from W. Jack Hill, Jr., Chief~f Constructio~-Operation~ Division. Lower Mi.~
~ippi Valley District. U.S. Army COrlYs of Englne~a-’~,, to Commmader, Ne~ Orleanx ~ (Mar.
1986) (di~u.~ing the Bayou Grand Caillou and C,an~’s p~a’mit ~t~plieation).

71. Memorandum from Maj. Gem T.A. Sands to Division Co~mand~ (Mar. 1 !, I~7) (discu~s-
~g the application of ~etion 404(bXl) guidelin~ and the ~ of l.~mixiana Wildlife Fed’n ~’. York, 761
Fo2d 104~ (5th Cir. 1985)).

72. J.P. Elmore, Chief of Ol~rations and Re~dine~ Di,H-~ioa, U.S. Army Corp~ o~" Enginee~-
Regulato~ Guidane~ letter No. 8812 (1988).                         ~’~

73. Id. at2.
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mitted projects under the National Environmental Policy Actf*
EPA’s opposition to the proposed changes was fierce,7z and the m’o
agencies’ positions mirror their differences over section 404. Under its
earlier regulations, the Corps reviewed a permitted project as awhote:                           .
a chemical plant and its outfall, a condominium and its boat dock
piers.76 The amended regulations required the Corps to consider ordy
the impacts of the "regulated activity" itself., e.g., the outfall or piers,
unless, in the district engineer’s discretion, the whole activity is sut~-
ciently "federalized" to warrant its review in full.77 The Corps further-~
amended its regulations to eliminate a specific requirement that its en-
vironmental assessments discuss alternatives to nonwater dependent ~                                 .:
projects~ although the Corps will remain apparen.tly bound by
NEPA to provide this discussion for all projects, water dependent or                                   :,
not.79                                                                                                                ’.

The last contested NEPA change was in the definition of a pro-
ject’s purpose, which, of course, largely defines its alternatives, Prep-i- .. .
ous Corps regulations recognized that all projects carry both a private "
and a public purpose, and that the public purpose needed to be
presented "in as broad, generic terms as possible.’’8°, Using a power
plant example, the purpose was described as "the need for energy and
not the need for cooling water.’’8~ Under the r~ew regulations, the pur-
pose is only to obtain cooling water (unless the~ whole plant has been

. "federalized,’" as above); the applicant is even "’encouraged to provide
a statement of his proposed activity’s purpose and need from his per-
spective," although the Corps should still "’consider," where the
"scope of analysis" allows, the "public interest perspective" as well)z
The thrust of these changes is to narrow the lens of scrutiny, and to
reduce its depth.~3 There are obviously fewer impacts, and signifi-
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cantly fewer alternatives, to cooling pipes than there are locations for
; .. ::~! power plants and methods of producing power.
.~:.~ The effect of these new instructions and amendments can only be
!.,~.~ appreciated in case-by-case decisions, which are beyond the scope of
~, this, and perhaps any, study. Information is available, however, on

~ .~ numerous permit applications that illustrate how narrowly section 404
~ ->. has been construed by its primary permitting authority, and how eas-

-., -4 ily the alternatives requirement is circumvented. At the risk inherent
in any small sample, therefore, and at the risk of excluding perhaps
more apt examples, the following recent permit decisions may be

I. Bayou Grand Caillou, Louisiana, involving an application to
fill several acres of wetlands for a homesite road, bulkhead, and boat
dock on a Southern Louisiana bayou already studded with exL~g,
permitted and unpermitted, camps and docks and applications for
more.84 Both the EPA and the USFWS objected, based on the
nonwater dependent alternative of setting the homesite back from the
bayou and its adjacent wetlands.8~ The Corps’ New Orleans District
accepted these recommendations,s6 only to have its decision reversed
a~d remanded by the Lower Mississippi Valley Division with instruc-
tions to limit alternatives to the applicant’s stated purpose.87 The Dis-
trict’s decision obviously did not fulfill the applicant’s "basic purpose

..... ¯ " ;~.;..-.~’. " and need,~’ for the (to the Division) obvious reason that "otherwise he
would not continue to protest" the decision?s On remand, the appli-
cant then submit-ted the rather blunt explanation that he wished to

III
D--004448
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"drain and fill the lot so that I may use and enjoy it";~9 any set-back
alternative would be "impractical, unhealthy, dangerous and tmac-
ceptable.’’~ These sentiments were echoed by the parish police jury
(county council), which argued, inter alia, that the area was not a wet-
land, was a low quality wetland, was a "breeding grounds for rots,
snakes, roaches and mosquitos," and, as a wetland, would violate the
parish’s "tall grass ordinance.’’gt As unpersuasive as the District
found these arguments to be, and as attractive as the original set-back
alternative might be, the District revised its decision and found that
there were "no reasonable alternatives available to the applicant that
will achieve the purpose for which the work is being constructed.’’92 "
This reevaluation "in regards to a revised interpretation of ’practical’ "
alternatives" demonstrated compliance with the EPA guidelines, and ..
the permit issued.93 .

2. HORCA subdivision, Colorado, taking eleven-plus acres of ri-
parian wetlands for a housing project along the Conejos Privet.9~ Be-
cause the applicant desired to build along the Conejos P,_iver, and                       ~- .~
because "at least one similar project" outside the Conejos Canyon did
not succeed, evaluation of alternatives was restrictecl to properties
within the canyon and, because of availability, to properties along the
river itself. At that point, nonwetland locations were concluded to be
unavailable.

3. Squaw Creek complex, California, ih.volving a S100-million ski
resort, a component of which is a $4--million golf course in a valley
which will take eleven acres of wetlands.9~ To the Corps, the alterna-
tive of locating the golf course in a nonwetland area, not part of the ski
resort complex, would not accomplish the project’s "’basic purpose,"
which was to develop a "four seasons destination resort." Off-site al-
temative~ tl~en, did not "meet the applicant’s basic purpose and need
and are not feasible,’’96

4. Levert Land Co., Louisiana, taking fifteen acres of hardwood

89. Letter from Ronakl Carrm’e to Ron Ventura, New Orleans District. U.S. ’Army Coq~ of
Engineers (lub" 9, 1955).

90. ld.
91. STAT~E/vlENT O~ FINDINGS-~BAYOLI GII.AND ~.AILLO~I, M.t,O~2’ note 86, at 3-4.
92. FINAX. PERMrr--BAYou GRAND ~.AILLOU, ..~t/~,’-a ~o{e ~., at 6.
93. Id.
94. Lettm" from Robert K. Dawson, Assi.~tant S¢~’ctary o/" the Army fo¢ Civil Works, to/~nnifcr

J. Wilson, A.~i~,tant Admini~rator for External Att’air~, Environmental P~ Ag~-y (Oct. I0,

1986), reprinted in part in Scope of Analy~-$, sup~ note 75.
95. Brie/" for Appdlant, Sylvester v. United States Army Corps o~ Eng’r~. No. ~8-15376 (¢~h Cir.

Nov. 17, 198g}.
96. U.S. ARMy CORPS O/: ,~NGINEER$, FINAL PERMIT, PERIbll LAND ¯ D~V~LOP~EN’Y CO. 2-3

D--004449
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:̄ swamp for a levee to protect the expansion of a housing develop-
"~:~.. ~; ment.9v In its initial permit decision, the Corps rejected nonwetland

~.- sites available for purchase and expansion of the development, includ-
¯. ing agricultural land across the main access road to the subdivision.9s

¯ : To the Corps’ New Orleans District, "none of these sites would allow
the applicant to expand the existing subdivision, which is the purpose of
the project.’’99

5. Plantation Landing Resort, Louisiana, involving a Corps per-
mit to take 82 acres of salt marsh and water bottoms on a coastal
barrier island for a "water oriented recreational complex" including
"condominiums, townhouses, motel, boat basin or harbor, restaurant,
cafe, bar, harbor master office, fishing and dive shop, and a conven-
ience store.’’t°° The purpose of the project is "to provide recreational
opportunities and services which are absent from Louisiana’s shore-
lines.’’t°t In the district engineer’s view, the project is "water depen-
dent.’’~°2 Further, the applicant has rebut-ted alternative, nonwetland
locations because these sites would result in "’a disarticulated project"
and "reduce the project scope to the point where benefits would be
largely forgone.’’t°3

6. Russo Development, New Jersey, in which the applicant, who
had already filled 52.5 acres of the Hackensack Meadowlands without~ the benefit of a ~ermi~, was now preparing to fill five more. ~o, In ap-

-_-~" ....: "-:::.’..~;.~’:;3.:.:: ~i[i.~:.. pro~ng an "after-the-fact" permit for the filled area, the Corps re-
~ ! "~; jected the alternative of permit denial on the basis of the jobs and tax

i i increases already provided on the (unlawfully) filled site. In approving
~.. a permit for the additional five acres, the Corps relied on the appli-

: cant’s costs in purchasing the land and in site preparation as evidence
i of "’the need for the project in terms of w:dlingness to pay.’’~°~

The projects just described are typicai section 404 applications.
None iw sensational. Sequentially, a hom~ke on the bayou, a new riv-
erside subdivision, a golf course, a subdivision extension, a condomin-

97. U,S. ARHY CORP~ OF ENGINEERS. PROPOSED PER~t.’T. J.B. LEvERT LAND CO. 1-3 (1987).
98. U.S. ARMY CORP~ OF F~NGINEER.% PERMIT EVALr~TION AND DECISION DO/SL.’MENT

(DRAFT STATF..MENT). J. B. LEVEaT I.~ND Co. 1-3 (1987).
99. Id. at 2.
100. LJ.S. ARMY CORPS OF ENGINEERS, DRAFT STATEM-=~.T OF FINDI.~_~ PLANTATION LAND-

ING RESORT, INC. I (1988) [hereinafter DR~FT STATEMENT. P~’_*.N-rATION L-~,.NDING R~SOR’r].
101. ld.
102. Id. at 7.
103. [d. at 10.

! 104. FINAL DF_TERMINATION OF THE ~SISTAN’I" ADMr~"~<’I’RATOR FOt~ WATER CONCFJt.’~ING

!. THE RU:~SO DEVELOP.MF_NT CORP. IN (~RLSTADT, NEw JE.~:~Y PURSUAh’r TO SECTION 4~c) OF

THE CL~-AN WATER ACT, 53 Fed. R.eg. 16.469 (1988) [hereina~.,-r FINAL DETERMINATION~RL’5;~O],

105. ld
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ium, and a warehouse were found to be without nonwetland
alternatives, and thus to pass the alternatives test. Each of these con-
clusions was reached over the protests of either the EPA, the USFWS, - .........
the NMFS, or of all three agencies at once. What these permits illus- ,":’~
trate is that section 404 does not prohibit wetlands dredging and filling
for even the most mundane projects on the everyday horizon, and that

¯ .: :.. z:.: ,~:.

there is a fundamental disagreement among the implementing agencies
as to whether it should.

This conclusion is buttressed by statistics available on the per---,
formance of the section 404 program as a whole. While the data show : . ..
a reduction in section 404 and combined section 404/section 10 permit ,
applications from an average of I0,000 applications a year in 1977-
80,*°6 to approximately 8600 applications in I987,m7 this reduction
resulted largely from the increased use of general permits that do not ’
reduce the number of activities in wetlands but, rather, simply allow
many to proceed without further review,t°s Despite the decreased per-
mit review load, the overwhelming number of applications continue to
be approved, a lesser number are withdrawn, and only a small fraction

;;.are denied. In fiscal year 1980, for example, of approximately 10,100
applications received, 7972 were permitted, 1869 were withdrawn, and
only 253 denied,t°~ In fiscal year 1987, the Corps received approxi-
mately 8600 applications, approved 5071, and denied 397)~°
Whatever the reasons for permit withdraw .a~ls~and they may range
from a discovery that a permit is not needed, ~o modification of a pro-
ject to avoid the need, to abandonment of the project for economic or
other reasons~when an application to dredge and fill in waters of the

106. U.S. A~tMY Co~s o~ F.~NE~S, R~GULA~O~Y SU~.~A~Y REt~:~tT O~ SECTION 404 PEr-
MIT ACTIVITY, !977-19~0 (1982), ~ in T. TOStASELLO, COMMF..~,’rS OF NATIONAL WILDLIFE FED-
ERA’r’IoN ON THE JANUARY, 1982 ARM’~’-OMB PROPOSALS FOR REGU~J~TO~Y REFORM OF THE
SECTION 404 PFJtMrr PROGRAM I~. 14 (1982). Thes~ totals tO do not include permits issued exclu-
rdvely under se~ion 10. a~ section 10 permi~ ar~ not subject to the seetio~ 404~X1) guidelines.

107. Lett~ from Gregory E. Peek, Chi~’, Enforcement & Regulatory Policy Stal~, Office of
lands Proteetio~ U.S. Environment,d Ptote¢~io~ Agent, to Michael Brady, Tuhn~ L~w School Re-
toucher (Aw. 14, 1989).

108. Th~ e~e~ of’general ~ doe~ not appear to be evenly distributed m’er all Corps districtsz
while the overall humid" of permits ~sued setnnx to have been reduced by o~lly 15 percent, the reduc-
tiotl in the New Orleans District h~ been dr~rmdc. A review ofthe permit recocd$ in the New Orleam
Di’~trict of the Corps o~" Engineer~ thowed that h, 1980, 1371 seetio~ 404 pcrmiG were issued and onb"
300 activities were issued under general ~ nafionti permits. By 1986, o~ly (K~9 ~-’ction 404 permits
were issued, while the number o~ g~mera/and nationwide actlvitiet rose to 1162. Houck, Ending the
War. ~ Stmt¢Kr to Sa~� America’s Coastat Zone, 47 MD. L. REV. 358, 370-71 =.61 (1988). In short.
although the Io~el of ~,~-tland a~tivity r~ th~ frame, indeed increased slightly, the level of seetio~
40¢ permitting decreased by more than 50 petx~mt.

109. Telephone interview with Frank Toct~t, U.S. Army Cotl~ of Engine~’x Wtshington, D.C.
(Dec. 29, 1998).

110. Letter from Gregory E. Peck, .t~.~om no~e 107.
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United States goes forward it is approved more than ninety-two per-~,,

~ cent of the time. The data from southern Louisiana, which has one of
:";.q~ the heaviest loads of coastal permitting in waters that are traditionally
¯ :. ’ navigable and uncontestedly of national economic importance,t~t are
~’~ even less encouraging. In 1987, 498 section 404 permits issued and
;~:.~: four were denied; in 1988, 554 permits issued and only three were de-
;.~ ::.. nied.t ~2 The conclusion seems inescapable that neither the section 404
..... process nor the current application of its alternatives test has done
i!i~i! more than slightly reduce the rate of activity in waters of the United

.̄4 States.
:: ~!: Lest these data appear inconclusive, and the illustrations offered

:, earlier appear isolated or selective, the United States General Ac-
.:. counting Office (GAO) has recently surveyed the permitting program
.: in five Corps districts and arrived at the same conclusion.~ In a 1988

report, the GAO estimated that, while the Corps often adopts harm-
mitigating conditions suggested by EPA and the USFWSfl ~’~ the Corps
issues these permits, over the protests of these two agencies that the
permits be denied, more than one-third of the time.t~5 These differ-
ences are rarely appealed to higher authorities on the belief tl~at such

’~’;’i
appeals are futil~ and indeed the few appeals that are lodged do not

,,;,. ..... "" . .~;:’.:?..:;: ~ appear to change the outcome.t~6 These differences arise largely over
alternatives~7 and the Corps’ deference to the applicant’s statement of
purpose and need, a practice that Corps personnel have acknowledged
all but nui1Lfies the alternatives test ecause appucants can easily state

’ ! their purpose in a way that circumvents the analysis.’’~s Where alter-
~ ~ ~ natives are.considered, their effect is limited by the Corps’ reliance on

"’the economic impact from the applicant’s standpoint.’,~9 In the
words of an EPA Region VI employee (a region that oversees all per-
mitring i~long the Louisiana and Texas coastline), in the "majority of
cases" the Corps’ practice is to issue permits "’for whatever the appli-

.: 11 I. S~ Houck, ~ La~ in Coastal [.~ui~iana: Caus~ Co~tuent-~s and Remedies, 58 TOl- L.
:! R~v. 3, 98-99 (1983) (eszimating the total value of the I.xahsiana Coastal Zone at 5216 billioa).

: i. 112. Telephone Interview with Roger Swindler, U.S. Army Corl~ olr Engineers, New Orleans,
.’;r Louirdaaa (Feb. 2, 19891-

i !!’ 114. ~ GAO R~’~I~T, supra note I0.

116. Id. ~ 52.
!17. ld. ~t 52.
118. ld. at 25, 26.

because the Corps went oa to issue or deny permits ~hased o~ ¯ full consideration of the project,- and
not simply thnxtgh the section 404(bXI) guidelines---the public interest test, again, ld.

D--004452
[3-004452



1989] ANALYSIS OF ALTERNATIVES UNDER SECTION 404 789                    -"~~-

cant wants with very little consideration given to the ’test’ within the
Guidelines that addresses prohibition and alternatives.’’tin

A GAO report is unique in that it provides an opportunity to all
agencies to respond to its findings while the findings are still in draft
form. The Corps’ response to the analysis of its treatment of alterna-
tires provides the most revealing illustration available of the chasm
that had developed between itself and EPA:

While the Corps continues to base the denial of some permit appli-
cations on the availability of less environmentally damaging practi-
cal alternatives, it is not reasonable to take a stance that would
result in denial of all non-water dependent 404 applications based ¯
on lack of proof that no practicable alternatives e_xist."’t21                                                    ¯ :.

This "stance" is, of course, on its face, precisely what the EPA guide-
lines requke.

We have now arrived at a fullblown, institutional, sch~._.o_p_h_r_edaja          .,
qv__er.._s.ec._t__ign__..4..0~_.._..at.its_ ~Q.s.t_c._titical.j_uq_ct~u.r_e_:.. To EPA, alternatives are
the key to an effective section 404 program, the first consideration in
the process. To the Corps, they have been but a factor in determining
whether, on balance, a permit should issue. The EPA vie~ alterna-
tives as preventing all but indispensable dredge and fill. The Corps has
viewed them as leverage in a large, permit-bargaining session aimed
primarily at, "mitigation" conditions to reduce harm,~ a process criti-
cized by environmental agencies as selling out for less than full protec-
tiont2z and by developers as something close t:o blackrnaiI.~2" As will
be seen, these divergent views have not been resolved in the exercise of
EPA’s authority, to veto permits under section 404(c).

120. ld.
121. ld. at 5, app. II (emphasis added).
122. ld. at 26-28. See a/so Berxani v. United Stat~ Envtl. Protection Agency, 67,t F. Supp. 405

(N.D.N.Y. 1987), aff’d sub non~ Robictutud v. United States EnvtL Protection Agency., $50 F.2d 36
(2d Cir. 1988), ~ert denied, 109 S. Ca. 1556 (1989); Natio~ml Audubco Soe’y v. Hat~ Mocmtain Dev.
Coq0., 14 Envtl. L. Rep. (Ea~tl. L. Inst.) 20,724 (D.N.L 1983).

123. See Cmtmlidated Corps of Engineer Rulm Settle Some Walands l~’ue~ But .~’ot Others, I7
Eav’t Rep. (BNA) 1255 (1986) (comments of USI=WS DirectOr Frank H. Dunkle, t~xmamending that
mitigatio~ be ca~idered only as a last re~ort in the 404 process and observing that full mitigatio~ was
nc~ being ~l~-ved). See also Envi~mentalL~tx. Federal Officials Debate Recommendaz~ for Wet-
land tVotec~ion Plan, 17 E~v’t Rep. (BNA) 1570 (1988) (commenu of Vivian Ne~nxxsa. Chairman,
National ~ Committee, Sierra Club, noting that "Ira]any of us are convinced mltigafio~ is ¯ shown
and ¯ deluxiota, certainly for fr~h-water wetlands," and David Ortma~ Northw~t Retmesentative of
Frieaads otr the E,trth, noting that "It]he underlying assumption is that the new we~tnd will be as good
as the one k~ lint that just isn’t the ease").

124. Wilm~x, Mitigation." The Applicant’s Perspective, N^T’L WETLANDS NEw~.~ SepL-Oct.
1996, ¯t 16, 17.

D--004453
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C At Chasm’s End: The Veto

When all else fails--as has often occurred in the section 404 pro-
gram--section 404(c) is to save the day.125 Under the legislative com-
promise that left pg. rmitting authority with the Corps, where the EPA
guidelines did not succeed in limiting Corps permits to those that were
necessary and benign, EPA was authorized to veto permits upon a
finding of "unacceptable adverse ~ts.,,126. Although this authority
is phrased in terms of "effects," the term "unacceptable" allows, if it
does not indeed require, consideration of whether the losses are avoid-
able in determining if they are acceptable, which is to say, consid’era-
tionof alternatives.

In practice, the veto appears to be saving few days. As noted
earlier, the great majority of permit applications are granted, the EPA
guidelines notwithstanding. Of an estimated 160,000 permits issued /
from the enactment of the program to January 1, 1989, _E_P_A..exer-/
cised its section 404(c) authority a total of eight times.t27 Of particular
inte---~t-b-i~h~~tud3~’;iibrief~k~iminafion 6f these vetoes shows that
alternatives have played only a minor role.

The first veto did not come until January.!981 and concerned
:t disposal of additional fill for a recreational facility (golf course, tennis

courts, and clubi~ouse) on top of the North Miami LandfLll site near
~.,~.. " .... . ..;~;’-’: ’ Biscayne Bay, Florida.tzs The site,, already piled forty feet high with

’ solid waste and garbage, was apparently leaking into adjacent wa-
ters.129 EPA’s 404(c) determination restricted further fill to "clean
fill" onto only the already-filled acreage of the landfill, citing "existing
and anticipated water quality" impacts in and around Biscayne
Bay.~° No considerations of alternatives were cited.

In 5uly 1984, EPA exercised its section 404(c) authority over a
proposal,to fill twenty-five acres of tidal wetlands for a warehouse and
storage yard along a tributary of Mobile Bay, Alabamm~1 The appli-

125. 33 U.S.C. § 1344(c) (1982).
~_ . 126, EPA’s regulations incorporate the concept ote~avoidability- in its de~erminaro~ of aecepta-
~_ ; bility under section 404(bXl). See 40 C.F.R. §§ 230-3(9), 230.10(a)(21) (1988).
~ +i ~ 127, The 160,00~ permit figure is ~timated from the. annual issuance o1" more than I0,000 section

¯ .~ ~ and section 10 permits a year over the 16-year fife g the progr’am. For the first eight years of the

_-- ; i! program, no section 404(c) determinations were mad~ Three ole the eight detcrminatkm~ were made
== ;! within the past calendar year. See infra notes 144-54 and accompanying text,
~ ’? 128. EPA, FINAL DETERMINATION OF THE ~d~tlNISTRA’FOR CONCE.gNING THE NORTH MIAMI

s : LANDFILL SITF. PURSUAI¢I" TO SEC’I’ION 404(C) O~ THE CLF-A~ WATER ,,~CT. -g6 F~t. Reg. 10.203

;] (1981).
129.
130. Id.
I31. FINAL DETERMINATION OF THE ADMIbltSTItATOR CONCERNING THE N’LA. NORDEN Sr’I-F.

~. PUILSUAN-r TO SECTION 404(C) OF THE CLEAN WATer ACT, 49 Fed. Reg. 29,142 (1984) [hereinafter
, ! FINAL Dk.-"I’ERMINAT|ON~NOROEN].

D--004454
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cant, M. A. Norden, had rejected upland alternative locations as "’too ,
costly," a position apparently endorsed by the Corps Division, which "
instructed the Mobile District to issue the permit,m In this case,
however, although motivated by concern for the integrity of Mobile
Bay, EPA conducted its own search for alternatives. Its proposed
404(c) determination cited both the applicant’s failure to demonstrate
the unavailability of alternatives and adverse estuarine impacts in its
findings.13~ The final determination rested primarily on the "tmac-
ceptable effects on shellfish beds and fishing areas in Mobile River and .~!
Mobile Bay," but also found that "practical" alternative sites were .:~
available, t 5, .~

The following year, EPA vetoed a project to impound wetlands ~ ~’;.":
on the Jack Maybank site of Jehosee Island, South Carolina, in order
to manage water levels for waterfowl and mariculture.!35 EPA, view-
ing the cumulative affect of similar impoundments in the area (I2,000
acres impounded within three miles of the project), again cited unac- .,.3
ceptable impacts to fisheries and recreational resources as the basis for
its action.136 No discussion was made of alternatives.

In November 1985, EPA vetoed a permit for a flood control and
land reclamation project along Bayou Aux Carpes in southern Louisi-
ana.i~7 The 3000 acres of wetlands within the proj~t area hosted the
American ~i.lligator, a threatened species, rite osprey, and the wood
duck (species of "special emphasis"),138 and gerved as a water source
for the Jean Lafitte National Park and the commercial fisheries of Bar-
ataria Bay. These and similar impacts were the basis of the 404(c)
determination.~w No reference was made to alternatives.

In May 1986, EPA issued its best-known and most vigorously
litigated 404(c) decision on the Pyramid Mall in Massachusetts, a pro-
posed shopping mall on a forty-nine-acre wetland known locally as
Sweeden’s Swamp.I~° Although it cited adverse effects to the habitat

132. Notice or’Public Heating. Proposed D~ex, mirmtio~a to Prohibit, Deny, or Restrict the Specifi-
cation, or the Use for Specification, oran Area as ¯ Disposal Site; Public Hearing, 48 F~I. Reg. ~!.732,
51,733 (1983).

133. ld. at ~!.733.
134. FINAL DL~-FERMINAIqON~NORDEN, ~ note 131, at 29,143.
1.35. FINAL DETERMINATION CONCERNING "I’HE JACI¢ .MAYBANK SITE PUILSUANT TO SECTION

404(C) OF THE t~.EAN WA’FEI( ACT° ~O Fed. R~,- 20,291 (19S5).

136. [d.
137. FINAL DETERMINATION OF THE ASSISTAJ’CF ADMINI~’t"IIATOR FOg EX’I~RNAL AFFAIRS

ACT, 50 Fed. Reg. 47,267 ([985). See
Rep. (Envt’! L. In~.) 20,134, (E.D. L~ 1988).

13~..50 C~F.R. § 10.13 (1988) (list of protec~d migratory b~rd
139..50 Fe~. R~g. 47o26~ (19S5).
140. FINAL DETERMINATION OF THE ,6~_~SL%’TANT ~.DMINLRTRATOR FOR EX’I~RNAL ~.FFAIRS

D--004455
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of Sweeden’s Swamp, EPA broke new ground in its primary reliance
on the availability of an alternative site for the mall.~4t On review,
both the district and appellate courts found EPA’s reliance on altema-
tires to be appropriate under section 404(c).’.2

Two years later, EPA’s next section 404(c) action concerned the
Russo development, discussed above, which proposed to fill wetlands
for a warehouse complex in the Hackensack MeadowlandsJ4s
Although both NMFS and USFWS had commented that the water
dependency and altematives requirements of the 404 (bX1) guidelines
had not been addressed,t** EPA chose to exercise its veto exclusively
on the grounds of unacceptable impacts on shellfish beds and munici-
pal water supplies, explaining: "EPA does not have further inf0rma-
tion on an alternative analysis. Rather than delay the 404(c)
proceeding, we have elected to rest the 404(c) action solely on environ-
mental impacts.’’’~

Also in the summer of 1988, EPA vetoed a permit for the Henry
Ram Estate and two pending applications to "rockplow’" (i.e., crush
the limestone substrate of) a total of 432 acres of wetlands in Dade
County, Florida to prepare the land for agricultureJ*~ The tracts at
issue lay directly north of Everglades National Park, to which they
provided surface arid groundwater flow)47 EPA cited these connec-
tions in its findi.n.g of "unacceptable adverse effects." No alternatives
were mentioned," although the notice concluded that it "’did not ad-

... ..... - .. :..;:>.’:-’" dress potential filling activities in support of less consumptive uses of
these sites.’q~s

At the close of 1988, EPA vetoed the Lake Alma project,I~9 a
recreational reservoir on Hurricane Creek in Georgia that had suffered
a checkered career of federal approvals and disapprovals from the U.S.

CONCERNING THE SWEEDENS SWAMP SITE IN A’I-FLEBORO, ~ACH~ PURSL’AN’F TO SEC-

~ON 404(e) o~ "rUE CL~,N WATER ACT, 51 Fed. Reg. 22,977 (1986} [hereinafter FI.~AL

142. See infra notes 242-62 and accompanying text.
143. FINAL DETERMINATION~Rus~o, supr’~ note 104.

144. Recommendation of the Regional Administrator, Region II COncoming Wetlan4s Owed by
the Russo Development Corporation in Carlstadt, New Jersey. Pursuant to Section ,104(¢) or’the Clean
Water Act, app. D. at 5 (1988).

146. Water Pollution Control; Final Determination of the A~istant Admini~arato¢ for Water
COncerning Thrce Wetland Properti,-� Owned by Henry Ram Estate. Marian Becket, et. al. and Senior
Corp., 53 Fed. Reg. 30,093

147. ld. at 30,094.

PROJECT ON HURRICANE CREEK, LAKE ALMA, MACON COUNWY, GEORGIA, $~ Ftd. Reg. 6749

(1989) [hereinafter FINAL DmRMINATION--LAKE ALMA].
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Department of Housing and Urban Development, the President’s
Council on Environmental Quality, the Corps, the USFWS, various
reviewing courts, and finally the EPA, which at one point had with-
drawn its objections to the permit but concluded by reversing itself
and the 404 permit,t-~ The veto was addressed exclusively to the im-
pacts of the reservoir on a 7.2-mile stretch of bottomland hardwoods
containing an estimated 1350 acres of wetlands and at least two rare
varieties of plants.t~l Wetland losses, in the context of the more rapid
loss of Georgia’s freshwater wetlands, outweighed the mitigation of-
feted in the form of upland habitat and a small number of ’~green-
space" reservoirs,t-~’- Although EPA had suggested in earlier
comments to the Corps that a swamp/creek recreational park could
present an alternative means of meeting Lake Alma’s purposes,~s al-
ternatives were not relied on in the 404(e) findings.

Beyond these formal determinations, as of January 1989 a new
wave of section 404(c) vetoes are in the offing, and the indications are
that they will rely more heavily on the availability of alternatives. At
the time of this writing, EPA Region VI had objected to the Planta-
tion Landing resort complex, earlier described, in part on the basis of
alternative sites for water-based recreational housing.*~* EPA Region
IX had issued a proposed 404(c) determination on Pamo Dam in San
Diego, having identified at least two practicable alternatives.I~5 EPA
Region I had objected to the Big Pdver project in Khode Island, princi-
palIy on grounds of its impacts on more tlfan 11130 acres but also on
the basic need for a water supply project; the’agency preferred in effect
a no action alternative,t~6 EPA Region IV had proposed to veto a
complex of impoundments in the salt marshes of South Carolina, justi-
fied in part as "’research" (but mainly as waterfowl hunting leases), on
grounds that alternative research projects were already available and
underway.~7 EPA’s proposed 404(c) determination on the Ware
Creek reservoir in Virginia, inundating 1325 acres of wetlandg asserts
that it "has. reason to believe that alternatives are available to James

1543. Public He¯x’ing on ~ 404(c) Deter’ruination to Withdraw, Deny, or Restrict the Spec-
ification or Use of Portions of Hurricane Cre6: Floodplain and Portions of Unnamed Tributaries of
Hurricane Creek, 53 Fed. Reg. 26,859 (1988).

151. FtNAL DL~’I~RMINA’i’~N~L.~gE ALMA, supra note 149 at 6750.
152..td.
153. EPA Comment Lett~ to U.S. Army Corps of Engineers 3 (Jan. 13, 1987).
154. S¢~ supra notes 100-03 and a~ompanying text.
155. IX’termination to Pro/a/bit, l~my, or Restrict the Specification oCan Area for L~ as ¯ Dispo-

sal Site; Same Ysabd Creek, Sa= Diego County, California, 52 Fed. Reg. 49,082 (1987).
1.56. EPA Emdronmenud News (Region I) (J’an. ?.5, 1989).
157, Notice o� Public Hearing az~d Proposed l~terrnination to Prohibit Sl:~cificatkm Area as

Disposal Site. 49 Fed. Reg. 30, I I I (1984) (the action is presently being held in abeyance i~mding litiga-
tion in the South Carolina Sulxtme C_.o~’t)-
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City County which will meet projected water supply needs at less envi-
ronmental cost and which are economically feasible.,,~8 By the time

faced?59 The chances are that each, following the lead of Pyramid
Mall, will offer alternatives as at least a companion basis for its
decision.

~ This said, one cannot expect wonders from an alternatives analy-¯ sis under section 404(c). The first constraint is the statute itself, which

~ predicates the vetoes on "unacceptable adverse effects"; EPA has been
¯ - understandably cautious in expanding this authority from impacts to

~ the larger view of alternatives. The second constraint is logistical, for
:~ each of these determinations reflects an extraordinary commitment of

~.~
person-years and resources that no EPA region can maintain on more

:~2~ than one permit, perhaps two, at any one time. The Pyramid Mall
"7.5 controversy raged for more than two years before it even reached the

~ courts; Lake Alma has doubtless outlived some of its original propo-
nents. The last constraint is tactical, and relates to EPA’s particular
expertise, which is, after all, in aquatic resources and not in the real
estate market, engineering, or private development. It is the prudent
course for EPA, at the veto stage, to keep its determination within the

! " -! arena of that acknowledged expertise which opponents will be least
I i., able to attack, and: to which courts will be most likely to defer.

) ~ From this analysis, it is clear that section 404(c) is no cure for the

:i failure of the 404 program to develop a coherent view of an alterna-
~ tives requirement for wetlands permitting. The process has cauzht a

few projects of larger-than-usual impact and may catch a few more,
but its very process limits its applicability to a chosen and unlucky
few. These c.hosen few, furthermore, offer little hope of consistency or
predictability to environmentalists or to developers. While Russo’s
handful of acres in the Hackensack Meadowlands were vetoed, as will
soon be seen, a gigantic Meadowlands development project itself es-
caped. While Lake Alma was sinking under the weight of its opposi-
tion, well more than 7.2 miles of similar bottornland hardwood creeks
were being dammed and channelized, routinely, often with federal
assistance.                                 "

In short, section 404(c) provides too little, too late, to steer the
404 program. What it can do, what it has started to do in Pyramid

~:-!!
Mall, and what it should continue to do in future determinations is to

:
!’t

158. Announce~’lent of a Publk: Hearing on th~ Propose~l D~termination,,~o Prohibit. or D.en.v t he
i Specification, or the U~ for Sl:~zif~eation of an Area ~ a Dislx~al Site:. Ware Creek. Jarne~ City

County. Virginia, 53 Fed. Reg. 49,75"9 (1988).

note~ 457-59, 462 and accompanying text (de~zribing Two Forks permit application).
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clarify and broaden the scope of the alternatives requirement so that it
will be better defined and more widely accepted by developers and by
the courts.

D. Suddenly... Glasnost?

The beauty of life, and its greatest chall..e..n_g~e,_i.s__ch_h_a_n_ge~. In April
1989, after nearly a decade of outright hostility to the section 404 pro-
gram, the section -g)4(b)(1) guidelines, and the responsibilities that

astonishing about-faces in the history of federal environmental law. In
a detailed, fourteen-page "interim guidance" memorandum from the
Director of Civil Works, the Corps reinterpreted virtually every aspect
of its development-oriented application of the (b)(I) guidelines. In¯
particular, the Corp~_-. directly and without eqiaivocation, reformulated
its view of altdrnatives in the section 404 permit process.’6°

The new guidance arose from a permit now familiar to readers of
this article, the proposed Plantation Landing resort on Grand Isle,
Louisiana,~6~ and it may qualify as Louisiana’s first contribution to
environmental proration. As will be recalled, the permit had been
approved largely bexmuse, since the applicant proposed a "fully-inte-
grated, waterfront, contiguous water-oriented recreational resort com-
plex," alternative locations were not availal~le.’62 The memorandum
demolishes that conclusion, its reasoning, and: a halo of additional rea-
sons that had long been given to support this and other permit deci-
sions. One can only speculate why Plantation Landing should have
been the trigger for such a sweeping new statement of policy, but the
Plantation permit had been elevated, through the protests of EPA and
NOA_A, above Corps Headquarters to the Department of the Army~63
where new appointees were in charge. Perhaps the Corps saw the
handwriting on the wail. Perhaps it was genuinely displeased by its
own, previous handwriting. Whatever the reason, the memorandum
goes to some length to characterize the New Orleans District Engi-
neer’s decision on Plantation Landing as an aberration, a departure
from Corps policy. In fact, it was the policy itself, developed in those
guidance memoranda and permit decisions noted above,’6. that
changed.

160. Memorandum fr,~n Patrick J. Kelly, Director of CiHl Works. to Commander, N~w Orleans
Divisiota, "’Permit Elevatiom PLantation l~nding R~rt, Inc.," (Apr. 21, 1989) [hereinafter Memoran-
dum ot" April 21] (unwabli ~t. on file with author).

161. See supra text azg~mpanFing not~ 100-03.
162. S~e Memorandtm: of April 21, supra note 160, at 4.
163. ld. at 1.
164. See supra part II.B.
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The first change was an endorsement of the principle that section
404 is intended to discourage development in wetlands.16~ Not to reg-
ulate development. Not to require decisions in the "public interest."
Rather, to reach a substantive goal of wetlands protection. The wet-
lands dependency test, moreover, was intended to be even more dis-
couraging, to increase the burden on would-be wetland
development.1~ To deter further.

The stage thus set, or, more accurately, reset, the previous Planta-
tion decision did not accomplish this goal. It gave "’undue deference"
to the views of the applicant in framing the purpose of the project.167
It failed to examine independently why each aspect of this project-,-
described in almost painful detail to include "’339 condominium dwell-

~ a a restaurant, a a a diving398 townhouse motel, care, bar,
and fishing shop, and a convenience store"’~--had to be located in
the waterJ69 It failed to put the applicant to its heavy burden of
proof.17° How could the Corps District have been so mistaken? Ear-
lier Corps Headquarters guidance, following Louisiana v. York’s171 di-
rection that "the purpose and need for the project must be the
applicant’s purpose and need,’’!72 may have been misinterpreted. That
guidance was intended to mean only that the alternatives examined be
"practicable" to the applicant.17~ The controlling law here was not
the Fifth Circuit’s d~cision in York, the circuit within which New Or-
leans is located and from which theCorps’ guidance issued, but,

.¢ ~1
rather, the Corps’ 1976 section 404 decision on the Marco Island de-

. ~ velopment in coastal Florida.17’~ As in the Marco Island decision, the
~ Corps was not to be guided by applicant purposes but rather by "basic

purpose[s]," e.g., not by waterfront housing but by housing, not by
waterfront dining but by serving food.a75 Any greater deference to the
applicant’s stated intentions would defeat the purpose of the wetlands
dependency, test and of the statute itself.

Voila." One canonly imagine the feelings of the New Orleans Dis-
trict Engineer~after the remand on the earlier Bayou Grand Caillou

~: 165. Memorandum of April 21, suture note ldO, at 2.
:’;i 166. /d. at 3.

. 167. Id. at 4.
~ ;~ 168. td. at 10.

¯ "i~i 170. Id. air 13. 14. Only if the applicant has "clearly rebutted" tire presumptions .against his

’i! :!~:~t 171. 761 F.Zd 1044 (Sth Cir. 1985); see i.:ra text a~ompanyi~8 no~es 3~7.14.

17-t. Deltona Corp. v. United States. 657 F.2d !184, 1188 (Ct. CI. 1951): see Jaffa texl ac~ornpa,

17~. Memorandum of April 21. supra note 160, at 11.

¯ ..... ....~-....~)~ ,- .
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permit virtually directing its issuance in accordance with the appli-
cant’s stated intentions,tv~ after the several guidance memoranda fol-
lowing York tvv---on reading this directive. Comparable feelings must
arise in the hearts of administrators in the far-flung reaches of the So-
viet Union on reading the latest directives of Glasnost. Were this all
the memorandum contained, it would be major environmental news.
The memorandum continues, however, in the fashion of a revolution
that is just hitting its stride.

Among the reasons most often given by the Corps to disprove the
availabilit3- of alternatives have been that they were "too costly";~Ts
that the project as proposed (and located in the wetlands) had a
demonstrated public "demand";179 that the wetland losses were "’de
minirnis";~ and that, in any event, those losse~ had been adequately
"mitigated.’’ts~ Dissecting these arguments-separately, the April gui-
dance noted that, since wetlands are cheap, wetlands development is
almost universally le~s costly.*s2 Such savings, previous Corps gui-
dance notwithstanding, were simply "not a factor which can be used
to justif.v permit issuance under the Guidelines.’’ts~ As for the
"needs" factor, the popularity of wetlands locations--for a wetlands
recreational complex or any other--was the very reason why section
404 conferred on the Corps its "important... environmental mis-
sion.’’ts4 The fact that "demand" exists for.a wetla’nd development is
"irrelevant" to the question of waterdependency and alternatives,ts~

Turning next to the question of wetlands impacts, the memoran-
dum highlighted a conclusion within the Plantation Landing decision
document that the losses in question were "a very small portion of
similar habitat within the project vicinity," a statement that, on its
face, is inconteztably accurate.~s~ But this conelusion "ignores the fact
that the cumulative effects" of many such projects can lead to signifi-
cant lOSseS,t87 The destruction of twenty-two acres, even in a land-
scape of several million acres, within which natural losses are orders of
magnitude larger, "’cannot be dismissed as unimportant.’’tss Lastly,

176. See ~ text ~eeompanying notes g4-93.
177. See inlga text =¢¢ompanying notes 307-14.
178. See inJ’ra text ~compan~ng notes 271-74.
179. ~ su.p~a text ~x:Omlmnying notes 103-05.
lgO. S¢� ~ text ~coml~tn~dng notes 263-70.
fill. S,~ ittfm text ~:ompanying notes
182. Memot’-=ttdum e~’April 21, supra note 160. at
183. la~
lg4. 1,4 at 10.

1~6. ld. at 12.
lgT.
l/iS. la~ at
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’ ~’:!~ i~!!]i on the role of mitigation, such considerations only "come into play" if
i’i!iit the applicant has "clearly rebutted" the presumptionsestablished

against wetlands development in section 404 and its guidelines.1s9
Mitigation is the last resort.’~.~

Leaving nothing to chance, the April memorandum recapitulates

i-iiii’I its guidance for consideration of the Plantation Landing application,
i ili![i,’’~ "’and comparable future proposals.’’tg° First, "each component".of
’ the project must be examined to see if it is "water dependent," in light

, :~,i!,~[ of the project’s "’basic purpose.’ngt Components that fail this test are
’ z!;h: presumed to have upland alternatives; they are further presumed to be
i i~,,~;t severable from other water dependent parts of the project,t92 Only if

; i)J~
the applicant cart rebut these presumptions with "clear and conviffc-

~ -;.~;~I. ing" evidence~93--and without the supporting arguments of "costs,"
~̄lJ~: "demand, ....negligible impacts," and "’adequate mitigation"--will the

’A: .z
i ~i;i 404(b)(i) guidehnes be satisfied.

t.~; One emerges from this memorandum with a breathless sense of
.ii’i having watched a volcano: an unexpected, powerful, and landscape-
.;,’. altering event. How much of the terrain is altered, and for how long,

are open questions. The memorandum is addressed only to the New
Orleans District, through the Lower Mississippi Division; there are
many Corps Districts, and each has had its Plantation Landing. For
the moment, how .eyer, the excruciating pressure that the Corps" in-
transigence placed on the section 404 pro.m-am has been eased. The
interim guidance allows room for more deliberate consideration of its
underlying question~the proper role of alternatives.

III. SECTION 404 ALTERNATIVES AND THE COURTS

Against:this background of warring agencies, and no doubt in
part because of it, the confusion over section 404’s alternatives require-
ment has Continued in the courts. No two cases are the same. Every
applicant for a section 404 permit owns a little more or a little less
property, proposes a project of different ambitions, and has differing
degrees of flexibility in carrying them out. Section 404 sets the stage
for the wearisome, grinding process of applications, assessments, op-
positions, justifications, and reviews that follow, more than eleven
thousand times a year. Lawsuits reflect but a tiny fragment of these
decisions. They also reflect, however, the best efforts of judges to de-

189. Id at 13. 14.
190. Id. at 12.
191. ld. (emphasi~ in original).
192. ld.
193.
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termine how broadly alternatives under section 404 are to be consid-
ered and how forcefully they steer development away from special
aquatic areas. The cases on point are not numerous. Over the sixteen-
year life of section 404, no more than a dozen reported federal deci-
sions have treated the question of alternatives in more than a casual
fashion; most litigation has centered on the procedural issues of juris-
diction and exemptions. Alternatives get to the substance of the deci-
sion, dangerous grounds for plaintiffs and courts alike. Inevitably,
however, as jurisdictional issues are clarified these grounds for deci-
sion are being approached and challenged. Perhaps as inevitably, their
results divide along "hard" and "soft" lines that mirror the fundamen-
tal differences between the EPA and the Corps.

A. Hard "Looks and Unhappy Developers

Corps regulation of wetland development got off to an aggressive
start in 1969 with the Corps’ decision to deny a section 10 permit,
upheld in Zabel v. Tabb.1’~’~ This momentum reached a peak in the
1970s, with the Corps’ denial of the Deltona Corporation’s proposal to
develop 10,000 acres around five separate estuaries on Florida’s Marco
Island into a "’water oriented residential community.’,’lg~ Deltona had
purchased this property for development as ~arly as 1964 and had ob-
tained all necessary state and local permits,19g but was since caught in
the meshes of increasingly stringent federal regulations, most notably
section 404. As the Court of Claims noted, Dettona was "no longer
able to capitalize upon a reasonable investment-backed expectation
which it had every justification to rely upon until the law began to
change.’’~97 Against this background, Deltona’s chief claim was that
permit denial constituted an unconstitutional taking without compen-
sation. To address the claim the court turned, as it must, to the ques-
tion of alternatives and found that Deltona had obtained permission to
develop approximately twenty-five percent of the wetland areas it most
desired, and that it owned an additional 111 acres of uplands suitable
for residential development.19~ On these findings, Deltona’s "remain-
ing land uses" were "plentiful,’’199 and the takings claim was denied.

194. 430 F.2d 199 (Sth Cir. 1970), cer~ denied, 401 U.S. 910 (1971).
195. Delto~.a Corp. v. United States, 657 F.2d 1184, llgg (Ct. C1. 1981). The proposal

proved in part fo~ devek3pmtmt already underway in at’e~ already degr~tded; sub~:luent d~vetopment
w~.~ denied. [d.

196. ld. at I188-g9.

197. ld. at 1191.
198. Id. at 1192. lnde~d~ the market value of the I I I ~-re~ of uplands more than do, bled D~:I-

tona’$ ~e, quisitlo~ price for th~ total tract in 1964. ld.
199, ld.
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The 1980s have seen a number of smaBer, but Deltona-like, deci-
sions under the section 404(b)(1) guidelines, upholding Corps denials
of permits for residential development in wetlands. In Shoreline Asso-
ciates v. Marsh,20° a commercial developer proposed to fill 8.2 acres of
tidal wetlands for a waterfront townhouse community with its own
boat dock. Significantly, the EPA and the USFWS objected to the per-
mit, inter alia, on the basis of available alteamatives: the townhouses

.~.~ could be built on the upland portion of Shoreline’s tract.2°t Shoreline
contested the denim of its permit on the grounds that its project de-
pended upon boat access and contemplated pre~rving the upland por-
fion of its tract in a "park-like atmosphere.~z°z The court disagreed.
The "primary"     aspect" of the project Was townhouses, not boating~ the
court reasoned.~°~ Shoreline had failed .to meet its burden under the
guidelines of showing why the towrthouses needed to be located on the
water, "except for its preference to build on the wetlands.’’2°* The
developer’s preference was not enough.

Similarly, in Korteweg v. United States Army Corps of Engi-
ricers,z°~ the Corps denied a permit to a developer for six residential
lots along Connecticut’s Mystic River, each furnished with its own
boat slip. ~g the judgment of the Corps and a reviewing federal
magistrate, the court found first that the development~boat slips
notwithstanding~was not water dependent. To be sure, the docks
would make the housing "more valuable and more marketable"; they

..~ ..... "- ":.:. :’ ..;:.:..’.7-:.’.
were not, however, ’~e4. sential t0_t.he, units.", nor "integrM tO" theffi:esi:

dentiaI use.’’2°~ The project purpose was not houses-on-the-water, ks
the developer would style it, but, rather, "a very simple land use, six
residential units.’’2°7 The developer had "no fixed right to locate a
residential project,, nor the right to put it on his choice of aquatic
sites.’’2°s T.he record did not, and needed not. show that alternative
house sites"were available; under the guidelines, alternatives are pre-
sumed available for nonwater dependent activities unless and until dis-
proven. No such showing was made.2°9 Indeed, given the court’s
formulation of the project~residential housing~no such showing
may have been possible.

200. ~_~ F. Supp. 169 (D. Md. 1993)
201. Id. a~ 179.
202. Id.
203. Id.
204. ld.
205. 6.~0 F. Supp. 603 (D. Comx 1986).
206. ]d. at 605.
207. Id. at 604.
208, Id. at 605.
209. Id. at 6O4.
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The developers in AJA Associates v. United States Army Corps of
Engineers2~° proposed to construct seawalls along Florida canals and
to backfill to them from residential lots--standard practice in the de-
velopment of coastal F!orida.2t* The reason for the seawall, AJA As-
sociates explained---exasperated perhaps by several years of
negotiations--was "because that is where it " " noIs ;    alternatives were
available because "I have spent good money for this site; ergo, it
would not be feasible to spend money for another site.’’2t2 The Corps
found that "practical alternatives.., for shoreline protection" were
available,2z3 a finding that the Third Circuit, while disposing of the
case on other grounds, strongly suggested should decide the case on
the merits.

In Buttrey v. United States Army Corps of Engineers,
denied a permit for the channelization of a bayou in southern Louisi-
ana, to facilitate neighboring residential development:" Interpreting
both Corps and EPA regulations under section 404, the court found
that "it would hardly~_.e Eutting the case too strongly" .tg_~y_12tat "the.

¯ r--.)[., Clean Water Act and the applicable regulations do not contemplatethat wetlands will be__d. _es_t__r03~.e.d.~_u._s.e__i_t _is__m_9..r_e_co_rt_v_~_eq.ie__~at___t.13._a_n_~o..t-

to do so.’’2t6 As for the role of economics in this consideration, the
developer’s proffered evidence that "$3 million or so in public jobs"
would be created by the project was irrelevan.t; it was not the kind of
economic benefit contemplated by the regulati.ons.2.7 The location of
the project along the bayou was simply a convenience, and its denial
was appropriate.

In a final case involving residential development, Hough v.
Marsh,2ts the court took the longer step of reversing a Corps decision
permitting a private development of modest proportions on Martha’s
Vineyard: two houses and a tennis court. The development would fill
only one-quarter acre.~t9 On the other hand, one-quarter acre on
Martha’s Vineyard is not exactly a free commodity, and the local op-

210. 817 F.2d 1070 (3d Cir. 1987).
211. Id. at 1071.
212. The 1o~ in question was surrounded by ~nilar dewlopmem. Id.
213. Id. a~ 1072.
214. ld. at 1074 ("We n~xe. howe~er, that the papers submitted to this Court indicate that AJA’s

reniaining argumeats may also be medtleas, and resolution of the ease o~ ¯ motiota for summar7 j~lg-
mmat may be appropriate.").

215. 690 F.2d 1170 (5th Cir. 1982).
216. Id. at
217. I’d.
2t8. 557 F. Supp. 74 (D. M~s. 1982).
219. /d. at 76.
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,". position was apparently fierce.22° Despite opposition as well from the
~ USFWS and NMFS~although EPA had registered no objection~the
~:~.
.~: Corps concluded that the applicants" "’right of reasonable use of [their]
"~ property for reasonable residential purposes" overrode the "minima!
~,~:~ . impact" of the development.22~ Underlying this conclusion was the
,’:,~ Corps’ finding that, although the project was not water dependent, no
..:.::~ other lots were reasonably available in the immediate area for two
,~9~ houses and a tennis court.~z This finding was, in turn, based on a
¯ 0~ letter to the same effect, fourteen months earlier, from a local real

.~.
tate broker. The court found this basis to be no longer timely, of ques-

..~: tionable accuracy, and inadequately limited to "the immediate
.2-.. area."zz~ The court also failed to accept the assumptions that the

houses had to be constructed "side-by-side" and that, in any event, the
economics of alternative sites would be prohibitive.’’4 The court re-
manded for a new decision based on a larger view of the project and its
alternatives.22~

To this point, each of the cases described has involved residentialt:
development. Similar results have been reached, albeit more spar-
ingly, in consideration of alternatives for municipal and commercial
development. In Van Abbema v. Fornell,2~6 the applicant for a permit
for a coal loading facility on the Mississippi River presented the Corps
with the usual" evidence showing that alternative sites for the facility

,~ ..............:’ :.-->-~"-’::’:.:" were neither economical nor feasible.~7 The proposal generated an
uproar, however,z~s and the district engineer denied the permit, only
to have his decision reversed by the division engineer once the Gover-
nor of Illinois expressed support for the project.2~9 The ensuing law-
suit was based on section 10 of the Rivers and Harbors Act and
NEPA,239 and it bottomed on the proper analysis of alternatives. The
court was quick to distinguish "alternatives by which an applicant can
reach his goals [from the] general goal of the action"; here, the general

220. ld at 77. T,~,~ hundred fifty-nine written obj~:tions to the project ,~ere received, along
¯ petition of over 200 ~i_~aatures; a single letter supported the project. If.

222. Id. at 83.
223. ld. at 84.
224. ld. at 84.
225. Id. at 84, 88.
226. 807 F.2d 633 ¢Tth Cir. 1986).
227. Id. at 642.
228. ld. at 635 (htmdred~ of comments were received on the

: 229. Id. at 635, 64!.
!’; 230. The~e bases for the suit distinguish it from section 404, but given thor weaker lan.zuage of the
¯. Corps" public interest re~’,ew regulations under section 10. the Seventh Circuit’s analysis i~ all the more

:i rel.evant to the section -~"~oXl) guidelines.

III
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goal was to get coal to ships, not to own waterfront coal yards.231 The
goal so stated, the burden was on the Corps--once reasonable ques-                                   .~
tions had been raised--to probe and to defend a conclusion that alter-
natives, including the alternative of trucking the coal to ships, were                                   :-~
not available.232

The applicant in North Carolina v. Hudson 233 was the city of Vir- "
ginia Beach, Virginia, which proposed a water intake and pipeline
from a river basin just north of the North Carolina border, in order to
supply its future water needs. The city’s studies in support of its appli-
cation were conceded by the court to have explored "every conceivable . ...:::;~°
source" of water.2-~ At issue in the case was the Corps’ acceptance of
the need for the project that underlay these studies;2~5 the question " ’
was whether Virginia Beach needed a new, autonomous source of "all
the water it would u_~e in the next fifty years.’:z36 Thig."needs" analy-
sis was, under the Corps’ own regulations, to be distinguished from the
applicant’s narrower purposes, and was to be’stated in "as broad, ge- -:
neric terms as possible.’’2~ The Corps could not "accede to Virginia
Beach’s desire to have an autonomous water supply," given the envi-
ronmental costs, without looking at alternative supply options---even
if less desirable to the city.:3s

A final case of this genre, Monongahela Power, Co. r. Marsh,Z39(-----~
involved a h~droelectric dam licensed by the federal Power Commis-
sion (FPC) for the Canaan Valley of West V.irginia. The Corps had
denied a permit under section 404, citing both unacceptable adverse

’ impacts and the availability of feasible alternatives.24° As the appeal
challenged the jurisdiction of the Corps even to permit the dam, the
court reached the question of alternatives in an oblique, but relevant,
way. The assertion that section 404 did not apply to FPC-licensed
projects was based in large part on the allegedly similar reviews con-
ducted by the Commission under its various authorities, including
NEPA. The Court distinguished these reviews, which "imposed no
direct restraints" on FPC’s determinations, did not "’indicate how
FPC should treat the information it received," and failed to "’obligate"
the Commission "to seek specific goals in any wise analogous to those

231. ld. at 638.
232. Id. at 6~2.
233. 665 F..~pp. 428 (’E.D.N.C. 1987).
234. Id. at 432.
235. Id. at
236. Id. at
237. ld. (citing 33 C.F.R. § 230 app. B, at § lib(4) (1988)).
238. Id. at 06.
239. 809 F.2d 41 (D.C. C-a’. 1987).
240. [d. at 43.
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~.’ ... the Corps must strive for" under section. 404.**’ Consideration of al-

:- ternatives was one matter. Section 404 was considerably more. So

~
much so, that its jurisdiction attached.

Which brings us to J~ersani v. United States Environmental l~ro-

-~.~. tection Agency,242 to date the most tough-minded interpretation of the
.:~ requirements of alternatives analysis under section 404. At issue was
¯ :i!.~ the Pyramid shopping mall proposed for an eight-acre tract of land in
..:;~ Massachusetts, conveniently close to an interstate highway, inconve-
"~i~ niently burdened with a 49.5-acre wetland, Sweeden’s Swamp. The
:~- applicants had begun the process of approvals for state permits nearly

i!: ten years earlier and had litigated for those approvals through the
.-~ Massachusetts Supreme Court.~4~ As the machinery for federal ap-
:7 provals moved into gear, ]SPA opposed the project based on Pyramid’s
: failure to disprove the availability of nonwetland alternatives. The

Corps investigated in particular one alternative site, three miles away
in the town of North !kttleboro, and proposed denial of the permit on
the basis of this site’s feasibility and availability.~ Meanwhile, Pyra-

.. i.’J mid, facing imminent denial of its project, developed a proposal to
" }! mitigate the project’s impact by restoring a 36-acre gravel pit to wet-
~’ lands.~ Corps headquarters found this mitigation plan to have re-
" duced the shopping mall’s adverse effects to the point where there was

"’no easily identifiable difference" between the alternative proposals.2.6

Viewing the two alternatives on their faces, furthermore, the Corps
.,,;,.. _. ¯ .... .:.. concluded that:

From the point of view of the applicant in this case. it appears that
the North Attleboro site is not available. The north site is con-
trolled by a competitor who has an interest in developing a re-
gional shopping mall in the same trade area as the applicant, Even
if it were available to the applicant, he makes a convincing argu-
ment that it would not successfully fulfill the purposes of his pro-
posed project, from his particular point of view.’’-’~7

EPA theh invoked its rarely exercised authority under section 404(c)
to review and, ultimately, veto the project. The EPA determination
was based primarily on the availability of the alternative North Att-
leboro site- Pyramid took that determination to federal court.

241. M. tt 52.
242. 674 F. Supp. 405 (N.D.N.Y. 1987), aff’d sub nora. R~-Voichaud v. United States Em, ql. Pro-

tection A~ency, 850 F.2d 36 �2d Cir. 1988), cert denied, 109 $. Ct. 1556 ~1989).
~4-3. See h!. at 409; see a!co R.esponsible Earl. Mana~erneat v. Attleboro Mall, No. 4~$~ (M~s.~.

Sup. Jud. CL Aug. 12, 1987).
244. Ber~ni, 674 F. Supp. at 410.

,.i 246.
. 247. M.
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Perhaps because it was so thoroughly litigated, the case addressed
a range of issues under the section 404(b)(1) guidelines, some for the                        ""
first time. To begin, the administrative hearing officer found, and the
federal reviewing courts concurred, that, although this was a proceed-
ing under section 404(c), EPA appropriately relied on the 404(b)(I)
guidelines in arriving at its 404(c) decision.2"-’ A decision on whether
wetlands losses were "unacceptable" in terms of section 404(c) neces-
sarily included whether the losses were avoidable.249 From this point
forward, the 404(b)(1) guidelines were at issue.

The EPA Administrator’s determination began with the proposi-
tion that the purpose of the guidelines’ alternative test was to "direct
development away from sensitive aquatic r~.ources."’2m The Second
Circuit found, similarly, that "’the purpose is to create an incentive for
developers to avoid choosing wetlands."’2sl The guide!ines were more
than an exercise in education; they were an exercise in reaching a sub-
stantive result, and alternatives were the lever. The rulings then ad-
dressed Pyramid’s central claim, that the alternative North Attleboro
site was neither feasible nor available. On the question of feasibility,
EPA. granted that the applicant’s proposal was a "’starting point" for
identifying the project purpose-u-~’- It further conceded that the feasi-
bility analysis does not focus on alternative uses of the site in question,
but rather o’n "alternative sites (or designs)" for the "’basic project pur-
pose.’’~3 Here the project purpose was a regi6nal shopping mall. The
North Attleboro site may have had significant drawbacks in the eyes

¯ of Pyramid’s developers---indeed Sweeden’s Swamp may be "by far
the preferred site (with its ’excellent’ location,, access, and visibility),"
factors which "may well be the case from strictly an economic per-
spective,’’z-~ but, as the district court phrased it, the alternatives test/
first requires "only that other sites be feasible, not that they be equal
or better.’’2nn In contrast to the Corps’ interpretation of the guide-
lines, which focused on the applicant’s "’particular point of view," the
court went on to explain: "Since an applicant presumably usually
selects the site which is best from his perspective, alternatives are al-

248. ld. tt 415 (quoting Newlx~ Galle~t Group v. Ddand. 618 F. Supp. I179, 1182 n.2. 1184

249. Ia" ,*t 412.
250. FINAL DETERMINA’rION.~WIEF.DF_N$. ~tpra note 140.

251. Robiehaud v. Unit~l States Envr.L Pr(x~ction Ageneyo $50 F.2d 36, 44 (Zd Cir. 1988).
denied, 109 S. Ct. 1556 (1989).

252. FINAL DETERMINATION--~WEF.,DF.N~ Supra? note 140.
253. ld.
254.
255. l~er~ani, 674 F. Supp. at 415.

I
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most by definition ’second best’; to eliminate non=wetland sites on that
¯ ~. basis would be inappropriate.."~6
7:.: The North Attleboro site was thus feasible, but was it available?

:~i~; i~ Pyramid claimed not, because the site had been purchased by a com-
.,;;~ peting developer. EPA claimed otherwise, because at the time Pyra-

~’.
,;;:: mid was exploring its development options the site was on the market.
..~. The Second Circuit upheld EPA’s "’market entry" approach~ reason-

~’!!~ ing that to view alternatives at a later date, when they may have disap-
peared, would defeat the purpose of the Act and the guidelines.~s7

¯ :: A third issue, not pressed on appeal, was the effect of Pyz-amid’s
: offer of mitigation in the review process and in particular the search

for alternatives. Although as noted above, the Corps of Engineers re-
lied on Pyramid’s mitigation project as a factor in its analysis, EPA’s
administrative determination explicitly set mitigation aside in order to
review alternative sites.2~s This approach was based in part on the

i~.~; uncertainty surrounding an untested mitigation project, but it was also
I~i. premised on the viewpoint that, under the guidelines, the first objec-
~ tive was to avoid harm.2~9 EPA’s view was at least implicitly ap-

proved on appeal.
To the Bersani court, then, an alternative to a large commercial

.- development ,;vas feasible although it was neither the developer’s
.... . ....... "" :-:"""" choice nor the developer’s most profitable option; the availability of

this alternative would be measured at the time the developer’s own,
internal choice is being made. and offers of mitigation would not fi-
nesse this alternatives analysis but, rather, would follow it to offset
losses that could not otherwise be avoided. The practical effect of Ber-
sani was.to deny a permit to a shopping mall, a proposition that few
who plade any faith in the section 404 program would find remarkable.
The Bersani dissent, however, found this result more than remarka-

o. ble.:~° In its.._v.~_e.w, .th_e.m.~j_o_~mistook section 404’s "basic purpose,"

:..- : which is not to provide an incentive for developers to avoid choosing
"̄ ’ wetlands but, rather, to provide a balancing analysis between the "bio-

logical integrity" of a wetland area and "’commerce and other eco-
nomic advantages.’’261 Alternatives are but a "’factor" in this
determination,z62 This relatively free-wheeling, balancing approach is,
of course, reminiscent of the Corps’ public interest review regulations

~56.
2~.7. Bersani. 850 F.2d al 43-44.
2.~. FINAl- DF.TERMINATION~SwEEI2~’~$, supt~ I1Ot¢

259. Id.
260. Bersani, 850 F.2d at 48 (Pratt, J_ dixsenting).
261. Id.
262. ld. at 49.
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and has found a secure home in a second line of cases interpreting the
alternatives requirement of section 404.

2. Soft Looks and Lost Wetlands

The search for a softer standard may begin as appropriately as
an)wchere in Tidewater Virginia, with 1902 Atlantic Ltd. v. Hudson 263
and an application to fill eleven acres of, as the reviewing court saw it,
a "borrow pit . . . of sand and mud" containing less than three
quarters of an acre of wetlands, zoned industrial, leveed off by the
embankments for a railroad line and two highways, and surrounded
by heavy traffic, a fertilizer plant, an oil refinery, a coal fired power
plant, and art automobile junkyard.2~ The eleven acres in question
had in fact been high and dry, until about ten years previously, when
they were excavated for fill for a local expressway.26s The owner pro-
posed to fill the site for industrial development, only to find a skeptical
Corps of Engineers, EPA, and USFWS, who viewed the activity as
appropriate for upland locations.266 The applicant responded that al-
ternative sites would not "accept the same quantity of fill" as this one,
and therefore would not offer "the same public benefit of releasing the
pressure on local landfills," adding in effect a new project purpose: a
wetlands landfill.2~" Hard cases make hard law. To make this one
harder, in the ensuing negotiations, the owner offered to reduce the
amount of fill by half. At this point, the court:saw the u_q_q_~j.0.a.be/~oce
it as whether the Co.rp~..~_~.t_the owr~er of his p_.r_o~e_rt_Y_fr.o.m ’
~n-~k~ng a non-water d._e...pen.d_e_.n.t...~s.e, w~er~e ..n_o.._~..9.~_ically._feasible...

~-~se.foc_tb.e-pr.o .p.ert_.t2t.2~. exists.’’2~8 So phrased, the
quest’ton answered itself. ~s" reliance on the ."so-called water
de.~.~nden._cy .r.._e~_ uirementZ__~.a.s arbitrary and capricious,a69 Such reli-
ance was misguided, and slighted the importance of the many factors
enumerated in the Corps’ public interest review guidelines?v° Ironi-
cally then, in one of the few cases in which the Corps has rejected a
commercial use of wetlands, the deliberate vagueness of its regulations
with regard to alternatives failed to give enough support to its decision
to carry it beyond a disbelieving court. Under a "’factors" analysi,s, the

263. 19 Env’t ReD. Cats. (’BNA) 1926 (N.D.N.Y. 1987).
264. ld. at 192~.
265. Id.
266. Id. ~t 1929.
267. Id. UpI~d sit~s ,~o~ld ~3~so b~ aex:ording to the ~ol~licant. from thre~ to six times mote

expedite, ld. at 1930.
26~. Id. at 1931.
269. ld. at 1941.
270. Id.

D--004471
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decision could not stand. The separate requirements of the 404(b)(I)
guidelines were not discussed.

Another hard case arose in Hudson River Defense League
United States Army Corps of Engineers,27~ where the owners of a
homesite on the Hudson River proposed, initially, to construct a con-
crete bulkhead to protect their property from erosion. The Corps re-
jected the bulkhead, but approved a more modest scheme to-place
"’riprap" and large rocks along the bank 272 Even this compromise
was resisted by neighbors, who brought suit challenging, among other
claims, a failure to consider "’the alternative of constructing a resi-
dence elsewhere" on the parcel.27~ The court held, to the confrary,
that the Corps "explicitly discussed" the alternative of "no fill and
relocation of the hou.s~.’’~7’t r~d]lile the details of, this consideration
were not given, the prospect of requiring that an existing house be
moved, as opposed to placing rocks on the bank of the river, appar-
ently stretched the notion of feasible alternatives near to the breaking
point.

The more difficult, and more questionable, cases have involved
direct takings of wetlands for large, commercial purposes. They have
been accompanied by detailed "consideration" of alternatives, offered
the prospect of.major economic development, received the endorse-
ments of local ~nd state officials, and been accompanied by "mitiga-
tion plans" to offset their immediate effects. The leader of this set ks
National Audubon Society v. Har~z Mountain Development Corp.,27~
involving a multimillion dollar development of the Hackensack
Meadowlands in Northern New Jersey for office buildings, warehouse
distribution centers, transportation depots, and retail stores. The 036-
acre site contained 278 acres of estuarine wetlands, 127 of which were
to be filled. State agencies, including New Jersey’s Department of En-
vironmental Protection and the H~ckensack Meadowlands Commis-
sion, approved the project.276 The Commission’s master plan for the
Meadowlands called for major commercial development in this area,
and provided other corridors for the preservation of 3500 acres of wet-
lands.277 The Commission’s plan was part of the New Jersey coastal
program, federally approved.278 Hartz Mountain developed a mitiga-

271. 662 F. Supp. 179 (S.D_~.Y. 1987).
272. ld. at 182. The owner~ had earlier be~,m permit~ecl to place fill a!ong this shoreline, b~t the

permit was re~oked for want ofa Imblic hearine, ld. at 1~1.

.~i 273. ]d. at 185.
,z’; 274. Id. at 186.

,;[~ 275. 14 Envtl. L Rep. (EnvOI. L Inst.) 20.724 (D.NJ. 1983).
’,~ 276. Id. at 20,725.
!*,i 277. ld. at 20,725-26.
"~’* 278. Id. at 20,726.
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tion plan to create "diversity of wetland habitats" by diking off eighty-
eight acres of wetlands, to be fed by runoff from lawns and parking
lots within the project.279 Faced with the prospect of having to write
an environmental impact statement, and at the apparent suggestion of
the Corps of Engineers, Hartz Mountain eliminated a residential com-
ponent of its application, ostensibly deferring that decision to another
day.28° The litigation centered largely on the legality of this maneuver
under NEPA and on the need for an environmental impact statement.
.-ks a last consideration came compliance with the section 404(b)(I)
guidelines.

The Corps determined that the "basic purpose" of the project was
"’the development of raw land for the purpose of profitably building a
commercial-industrial complex.’’28t The adjective "’profitably" told
the tale. At bottom, two alternatives were argued: separation of the
development intb clusters, which would minimize its impacts, and re-
location outside the Meadowlands. Concentration in one cluster
would, however, reduce access to transportation, and the "facilities
would be far less attractive to prospective [clients].’’282 Separation
into several clusters was neither "logical, cost effective nor in further-
znce of the overall project purposes" to centralize the facilities383 Nor
did scaling down the activities allow "’the basic purpose of the activity
to be ackieved.’’*s* Of alternative sites, two ~¢ithin the Meadowlands
could not be acquired, and those outside th~ district either "’lacked
sufficient . . . access" or were "not practical economic alterna-

¯ five[s].’’28~ In short, gestures were made in all of the appropriate di-
rections, but one has the certainty that they came as afterthoughts,
late in the day. From the time New Jersey zoned the Meadowlands
for exactly this type of development, the die was cast. The alternatives
test has limitations that have nothing to do with its language. Strong
as the language is, it is apparently interpretable as it will allow indus-
trial parks in wetlands, particularly when they are the pu~ of the
plan.

The Corps permitted another commercial enterprise in Friends of
the Earth v. Hinz,286 where a logging company sought to fill a seven-
teen-acre tract next to its mill, as a storage area for exports. The pro-

279. Id.
280. Id.
281. ld. at 20,731.
282. Id.
283. ld.
284. Id.
285. ld.
286. 800 F.2d 822 (gth Cir. 1986).
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posal was accompanied by a mitigation project to restore a like-size
parcel of pasturetand to wetland condition.2~ No state or federal
agencies opposed the permit. The court presaged its view of the section
404(b)(I) guidelines by citing the Corps’ public interest review regula-
tions at some length, then noting that the EPA guidelines "parallel’"
those of the Corps.2ss Arriving at the water dependency issue, the
court found the Corps’ examination to have been "reasonably thor-
ough," and to have arrived at "a rational conclusion":2s9 A storage
area would be needed for exports, a conclusion that seems to leave
unanswered whether this storage need take place in a wetland. As for
practical alternatives, four sites were identified as available b~t two
would be considerably more costly and two others were "logistically

.?.~ unfeasible in light of [the developer’s] legitimate purposes.’’2~° The
:-;.: court went on to add that, "’[w]hile art argument can be made that one

:4 i.~ of those sites was suitable, it would not be appropriate for us to over-
;~; turn the Corps’ contrary finding.’’29~ The Corps had done its "duty

":{;!’:l
under law," and its decision "was not subject to reversal.’’~92 Th._....&~e

. Co____~_s., _a. f,te_r, a!_l.,..was..~no.t a business cg.n.sulti.ng firm."29s It was in "no
position to conduct a feasibility stud_y, oof_al..ternafiye sites.’’294 To r~~ ....
qult~ more wouId place unsmtable respons~bdiues on the Corl:~

"-w-hi~h-i-~Ce.!~.~e..~il 4,000 p~rm~t applications per year.

..4~._r e..~_i_r__es_ ..no:more._
........... - .... .:" To complete the trilogy, plaintiffs in Missouri Coalition for the

Environment v. Corps of Engineers296 sued to enjoin the construction
of a sports stadium in a floodplain near the City of St. Louis.
Although the stadium facilities took no wetlands, a protective levee, as
originally designed, would have crossed twenty-eight acres of wet-
lands, a figure subsequently reduced to 2.8 acres, which the applicant
would mitigate by purchasing and improving a ten-acre wetland u-act.
No objections to the permit were made by more than a half dozen
comme~ating federal and state agencies with environmental responsi-
bilities, causing the court to observe that it was a "’healthful American

2~7. ld. at 826.
288. ld. at 830.
289. [d. at 831.
290. ld. at g34.
291. ld.
292. For this propositio~ the court cited Save our Wetland~ Inc. ~’. Sands, 711 F.2d 634, 646

Cir. 1983). What the court did not cite---or perhaps even atppveciate--is that Sa~� Out tFetland~ wa~ a
~ interpreting NEPA, not section 404; the Filth Circuit formal seetio~04 inapplicable to the ~ctivi.
ties in que~tiom Id. at 6411.

293. Hinz, 800 F.2d at 835.
294. ld. (citation omitted).
295. ld. at 835-36.
296. 687 F. Supp. 79~ (E.D. Mo. 1988), aft’d, 866 F.2d 1025 ($th ~ir, 1989).

!
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trait" to distrust government agencies, "but to distrust them all at
once?’’z97 The lawsuit alleged violations of a grab bag of statutes, in-
eluding section 404. For this reason or another, while the court dis-
cussed, and applauded,29s the Corps’ thorough review of more than a
dozen alternative sites for the project, no determination was made as
to whether the project was water dependent and no mention was made
of the section 404(b)(I) guidelines. This was not a case for the niceties
of federal regulations. This was a court dispensing justice as it saw the
merits to be. And lest there be any misunderstanding on these merits,
the court appended an "obiter dicta" posing the question, "’Must we
ignore as judges what we know as sports fans?’’299 Plainly not. St.
Louis needed a new sports stadium.

A more difficult case on its equities arose in CRy ofAnagoon v.
Hodel,3°° where an Alaska Native corporation proposed to build a log
transfer facility for timber it would harvest on Admiralty Island. In
the Corps’ view, its permit was for a commercial transfer facility for
which there was no feasible alternative.3°t In the district court’s view,
however, the project was really one of "commercial timber harvest-
in "g, for which an alternative would be to exchange the lands in ques-
tion on the island for lands elsewhere.~°2 The Ninth Circuit held that
this view was too broad and appeared to make "a broad social inter-
est" the "’exclusive project purpose."’3°~ This judgment should, rather,
rest with the agency)°~ In a decision that should warm the Corps’
heart, the court reasoned that, "when the purpose is to accomplish one

’thing, it makes no sense to consider the alternative ways by which
another thing might be achieved.’’~°~ This reasoning is, of course,
quite circular: The question is, what "’one thing" is being proposed?
In this case, the exchange alternative was simply "too remote and
speculative" to any "thing" to constitute a serious alternative.~°6 But
the language of this opinion will, no doubt, linger.

Which leads to the most ditticult case in this series, a highwater
mark for developers under section 404. The applicant in Louisiana

297. 687 F. Supp. at ~30.
298. The �ourt went so far as to emphasize that the Corl~ district engineer who conducted the

review was a F’u’~ Divi~ioa Infantry veteran of the Vietnam War, a fact that appa~ntly illustrated his
thoroughness and impartiality. Id. at 799.

299. Id. at S04.
300. 803 F.2d IOi6 (9~h Cir. 1986).
301. Id. at 1021.
302. ld. (citatio~ omitted).
303. ld.
304. l&
305. ld.
306. Id.

D-004475



Wildlife Federation v. York ~o7 intended to clear 5000 acres of bottom-
land hardwood wetlands for agriculture. There was no regional devel-
opment scheme here, no planned economic stimulus, no lineup of
supporting state politicians and agencies. There was not even a miti-
gation plan to make the losses seem less stark. This project would
simply destroy a 5000-acre wetland to grow soybeans. Plaintiffs relied
directly on the section 404(b)(1) guidelines, and the conflict was una-
voidable. The Corps found, as it seemed compelled to do, that neither
growing soybeans nor increasing "net returns on assets" (the two basic
purposes of the project, as the Corps saw them) was water depen-
dent.3°g In the court’s view, however, this finding simply called for "a
more persuasive showing than otherwise" concerning the absence of
alternatives,a°9 citing 1902 Atlantic with approval for the proposition
that water dependency was not a "’prerequisite" but rather (only) "a
factor to consider in the application process.’’31° As is more apparent
in the district court opinion than that on appeal, plaintiffs argued that
the question of alternatives should include alternative uses of the prop-
erty, not simply ratify the use that the applicant had chosen to maxi-
mize his profit from the land.~i Both courts responded that the Corps
had a duty to "take into account the objectives of the applicant’s pro-
jeer,’’J~ and, indeed, it would be anomalous for the Corps not .to do
so. What neither court said was that the Corps was bound, in its con-
sideration of ~lternatives, by the applicant’s described use. In this
case, in fact, the Corps was said to have considered "the lease or
purchase of other lands,’’~ and the court itself considered testimony
on alternative uses of the land including silviculture and leasing for
recreational hunting, which uses it found insubstantial.3~

However the project was formulated in York, the question of
where-el~e-could-the-applicant-make-money was simply too broad,

307,. 761 F.2d 1044 (Sth Cir. 1985).
~08. Id. at 1047"(citation omitted).
3~39o
310. Id. at 1047 n.10 (citing agency action in 1902 Atlantic Ltd. v. Hudson. 19 En*"t Rep. ~

(BNA) 1926, 1930 (N.D.N.Y. 1987)1.
~I1. Louisiana Wildlife Fed’n ~-. York, 603 1e. Supp. 518, 52~ (W.D. La. 1984), a.~’d in par~

~ac~’.ed in part, 761 F.2d 1044 (Sth Cir. 1985).
.~12. 603 F. Supp. at 528, 761 F.2.d at 1048.
313. York, 603 F. St*pp. at 528.
31,l. Id. at 528 n.33. To the~e facts, however, the Fifth Circuit felt compelled to add ¢ication~ to

Ho .trOt v. Match, 557 F. Supp. 74. 83 (D. Ma.~. 1982), whiclx, as noted above. ~wrsed a Cc¢~ permit
deci~n in part because it was improperly limited to two-hous~-with~-tennis-court. The~ citations
include Shoreline Associate~ v. M~h. 555 F. Supp. 169. 179 (Do Md. 1983), aft’d, 725 FD2zt 677 (4th
Cir. 1984), where the Corp~ properly refu.�~ to limit its ~’iew of the project to the applic~nt’~ propc~d
house-with-dock, and Roo~velt Campb¢llo International Park Commission v. EPA. 684 F÷2d 1041 (Ist
Cir. 1982), which did not involve ~ction 404 at all. York. 761 F.2d at 104g. Whateve¢ abe Circuit
Court intended by the~e citatiot~ they had no obviou~ bearing on the case I:~ore it.
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and the question where-else-could-it-grow-soybeans apparently too
narrow. A rigorous court, a vigorous EPA, or a plaintiff with the
wherewithal to conduct an investigation could perhaps have exposed
the softness of the alternatives analysis, and the availability of other
sites. But rigorous courts are not the rule, and EPA intervention and
well-heeled enx-ironmental plaintiffs are even less so. York, as matter
of law, is a modest statement. The Corps looked and did not find; nor
did anyone else. As a matter of result, however, the case is even more
dramatic evidence than the Hackensack Meadowlands development
that section 404 does not protect wetlands from even the most margin-
ally necessary activities. In 1985, the year of the Fifth Circuit opinion,
federal price support levels for soybeans were $5.02 a bushel; the aver-
age market price was $5.05 a bushel.~5

IV. ALTERNATI~/ES ANALYSIS UNDER SIMILAR STA’I-LrTES

Given the fundamental importance of alternatives to any deci-
sion, it is not surprising that virtually every statute aimed at resources
management and environmental protection mandates, in some fashion, ’
the consideration of ahernatives.316 In operation, each of these stat-

..~-:~utes is plagued by the same conceptual problems over the scope of this -
consideratiori as is section 404 and reveals a similar split of opinion
over how they should be resolved. However, three of the most similar
statutes with alternatives requirements--NEPA, section 4(f) of the
.Department of Transportation Act, and the Endangered Species
Act--do provide some guidance on how section 404 may be inter-
preted to work more effectively.

A. Section 102 of NEPA

The National Environmental Policy Act was enacted as a broad-
spectrum remedy for all federal decision-making, an objective so vast
that it could rely at best on the strength of public disclosure. Its cen-
tral requirement, the preparation of an environmental impact state-
ment (EIS), has nonetheless generated a steady stream of litigation
and commentary since virtually its date of enactment.~t~ Much of this

Co~.,aoorrv FACT SHErr, SovaE~.,,s 2 (1988).
316. See supra ru~e 3; s¢� n/~ Clean Air Act §§ 172(bX3), 69(3), 42 U.S.C. ~ 7502(bX3), 7479(3)

(1952): Clean Water Act § 30I(bK2RA). 33 0.5.(2. § 131 i(bX2Xa) (1982); Reso~rc~ Con.~rvation and
Recovery Act of 1976 § .~O4(o)(2k 42 U.S.<~. § 6924(o){2) (1982 & Supp. II

317. R. LIROFF. A NATION^L POL~C’~" FOR THE ENVIRONMENT: NF-.PA ~’~o n’s AFTERMATH
14Z-~,8 (1976); Cour,~t. oH I~b,iVIIONMF...,’~4"I’AL QUALITY, EHVIRONMEI’I’TAL Q~dALITY: ITT’H
NU ~L REPORT 233-47 (1986); COU.’~tL ON ENVIRONMENTAL QUALITY, ,~NVII~ONMENTAL Q~ALITY."
16TH ANNUAL REPOI~.T 162-75 (19g~); 15 Years of Pollution Control Laws Reflc¢~ lnten.dve P¢dod of

!
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controversy has centered upon the scope and effect of alternatives.3tg

i~ No reconstruction of these this literature is possible here,OI" nor

~,. is it necessary. The point is that their view of alternatives depends
.~: largely, as does section 404, upon what their authors perceive that
:i~ NEPA is trying to do.

.:t’: NEPA’s alternatives requirement got off to a strong start in Natu-
.~ ral Resources Defense Council v. Morton,~!9 in which the District of
;~’:" Columbia Circuit invalidated a mineral lease sale in the Gulf of Mex-
:.!!ii ico on grounds that its EIS failed to consider such alternatives as, inter

alia, the elimination of oil iml~rt quotas.32° In this circuit’s view, the
"’~ required alternatives inquiry, while requiring no "crystal ball’’32t and

;ii::; while limited by a "rule of reason,’’~z~ was not limited even by the
:~.- agency’s legislative authority to implement an alternative, a proposi-
..~ t.ion that has drawn its share of criticism.323 The outcome in the case
-~? was affected, if not determined, by the court’s view of the scope of the
¯ ~ proposal itself, as a component of a national energy policy that would
’:"; be determined by both the President and Congress)2~ It was also af-

fected by the court’s view of NEPA as a statute providing "’a compre-
" !! hensive approach to environmental management’’32~ and a new way

"to face problems" while "alternative solutions are still available,’’~6

as opposed to the degradation allowed in the past by decision making
"’in small but steady increments.’’~7

The President’s Council on Environmental Quality echoed this

Ir~titutionalizatlon- Cleanup. Litigation. Inv¢.stmenL PublicA~reness, 16 Env’t Rep. (BNA) 3 (May 3,
1985).

318. Benfield. The Administrative Record and the Range of Alternatives in National Forest Plan-
ning: Applicable Standard~ and Inconxi~tent Approaches, 17 F_..’~’C’I’L L 371 (1987): Goldman. Legal
Adequacy of E2rvironmental Ditcussion_~ in Environmental Impact Reporz~. 3 UCLA J. ENV’FL. L &
Pot.’Y I (1982~, Hill & Ortolano, NI"TPA "s Effect on the Consideration of Alternatives." A ~rucial Test, 18
N.~’r. P, ESOUt{CES J. 285 (1978); Picher. Alternativ~ Under NEPA: The Function of Objectivcz in an
Environmental Impact Statement, 11 HARV. J. oN LEGIS..~95 (1974); Ro~m. Cost-B¢nefit AnalysLL
Judicial Review. and the National Environmental Policy Act, 7 ENVTL. L. 363 (1977). See also Schmidt,
The Statement of Underlying Need Defines the Range of Alternatives in En,’irtmmental Documents, 18
F_,,W-rL. L. 371 (1988k Wolman, Selecting Alternatitws in Water Resources Planning and the Politics of
Agendas. 16 N^a’. RESOURCES J. 773 (1976).

319. 458 F.2d 827 (D.C. Cir. 1972L

i 320. ld. at 834.
[ ’ 32 I. Id. at 837.

.
32~ ld. 834-35.

! 323. Haye~ & Hourihan. NEPA Requirements for Pri~te Projects, 13 B,C. ENV’FL. AFF. L REV.
: 61 (1985); Comment. The National Environmental Policy Act of 1969: I¢~at ".41ternati~s-Must an
¯ . Agency Discu.tsL 12 ~OLtJM. J.L & SO<:. P~ot~. 221 (1976).

324. 458 F.2d at 835 & nn.17-18.
,~ 325. ld. at 836.

Y;’i 327. Id. (citing $. RI~I’. No. 296, 915t Cong.. 1st. Se~ 5 (1969)).

?

Ill
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~-iew of NEPA and its alternatives requirement in early guidelines32s --
and in subsequent regulations providing a blueprint for the NEPA
process.329 The purpose of this process is not to produce "better docu-
ments" or even "excellent" documents, but rather, ."better decisions"
and "excellent action."’z3° To this end, the guidelines require that the
NEPA process be integrated with the actual decision making,z~1 that
it begin as early as possible,~2 and that it be organized to ensure that
in some fashion, in one EIS or another, the fullest possible view of the
proposed action is presented)z~ Alternatives are "’the heart" of the
environmental impact statement;~34 they are to be developed "in de-
tail,’’~s cover a "full spectrum,’’~36 and present a "’clear basis" for
choice,3~ including choices beyond the jurisdiction of the agency)zs

Where a project proponent or permit applicant is involved, an alterna-
tive is defined by what is "’reasonable," and not by "w~ether the pro- .,
ponent or applicant likes or is itself capable" of carrying it out.3~9

Similar to the section 404(b)(1) guidelines, the CEQ regulations place
consideration of alternatives first in the process, following only the
statement of "’purpose and need" and preceding the discussion of envi-
ronmental impacts themselves.~4° In a final attempt to elevate consid=
eration of alternatives, the guidelines require that records of federal
decisions identify the "environmentally preferable" alternative(s),3"*)

and how other considerations of policy were ~’.balanced" in arriving at
the option chosen)42

328. 36 Fed. R¢$. 7724 (1971).
329. 40 C.F.R~ ~ 1550-1517 (1988).
330. Id. § 1550.I(c).
331. ld. § 1551.2 (’[a]gencies will integ~le the N’EPA process with other planning at the earlies~

possible time to insure ~at planning and decisions r~ect env~r~mment~i vzlu~’~, id. § 1502.1
¯ nvironmental impac~ s~atem~nt] shall be used.., in conjunction with other re~"~ant material to plan
a.-dons and make dec~sion~’~, id. § 1505.1 (NEPA and agency decision making).

332. I,� § 1501.2~ee also id. § 1552.10.
333. Id. § 1502-14.

334. Id. § 1552.14(b).
335. I,/

336. Forty Mo~ A_sked Questions Concerning CEQ’s National Env~r~nmcnv, l Policy Act Rcgu-
~ions, 46 Fed. Reg. I$,026, 18,027 (1981) [hei’einafier For~y Most Asked Qu~inns].

337. 40 C.F.R. § 1502.14.
338. Id. § 1502-4(c).
339. Forty Mo~ Asked Questions. supr~ note 336, at 18,027.
340. 40 C.F.R. § 1552.10.

341. Id. § 1555o2~).
342. Id. The reL~lations as propos~l by CEQ would have required an explanation for not adopt-

in[. lhe "environm~ntaIly preferable’" al~c~’native. Council on Environmenlal Quality, Proposed Rule~
Implementing NEPA.. 4] Fed. Keg. 25,230, 25,237-38 (1978). This requirement was dropped in
apparent b~lief that NEPA simply did not carry lhis much clout. Council on Environmental Quali~y.
F~nal Rules Implementing NEPA, 43 Fed. Reg. ~5,975. 55,996 (1978); see alto i~ at 55.983-84 (com-
ments on § 1552.14).
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The CEQ regulations and their particular emphasis on alterna-
fives reflect a view of NEPA as an instrument of decision making and
have led to a modest but steady flow of judicial opinions reversing
agency decisions for their failure adequately to consider alternative
courses of action2’~a At the same time, another line of decisions
reveals a more limited view of the statute and the role of alternatives
within it. These decisions derive their impetus from the Supreme
Court’s opinion in Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Counci!.

In Vermont Yankee, a Nuclear Regulatory Commission decision
to license a power plant had been invalidated by the District of Co--
lumbia Circuit on grounds that included the Commission’s faflfire to
consider energy conservation as an alternative to the facility.~’~ The
Supreme Court, reasoning that "the concept of alternatives mtmt be
bounded by some concept of feasibility,’’~ reversed. As the Court::.
saw it, energy conservation alternatives suggested "a virtually limitless
range of possible actions’’~7 that were relatively new to the United
States as a matter of technology, and new to federal agencies as a mat-
ter of national policy.~8 In the context of a protracted licensing pro-
ceeding spanning almost a decade,~9 in which the opposing
intervenors had been none too specific as to the conservation options
they preferred;~.~° NEPA did not require the Commission to zo fur-

.... ;~~.~ : ;.~" ther. The Atomic Energy, Act left the primary responsibility for deter-
mining the need for power with state utility commissions)~ While
NEPA has "altered slightly the statutory balance,’’3~2 its mandate to
federal agencies is "’essentially procedural.’’~ As the Court would
later say in an opinion refusing to enforce NEPA’s substantive poli-
cies, "NEPA requires no more.’’z~’~

The"opinions in Morton and Vermont Yankee represent two al-
most ..polar points of reference on the horizon of cases interpreting

,: :o,3. F’g., Methow Valley Citiz~ Council v. Regiomal Forester. 833 F.2d $10 (gth Car. 1987),
t, r~’d sub non~ Rob~rt.~m v. Metho~ Valley Citizens Co~t~-’il, 109 S. Ct. 1835 (1989); C.a~’ornia v.

"! Bkx:k. 690 F.2d 753 (9th Cir. 1982):. Port of Astoria v. Hodd. 595 F.2d *67 (gth Cir. 1979); ~assachu-

~ ~ ~. Clark, 594 F. Supp. 1373 (D. Mass. 1984).

".o’5. Id. at .549, 555.
2O’6. ld. at 55 I.
347. Id. at 552.
"_o’8. ld.

¯
+~, ".o,9. Id. at 557.

~’ "~’;’ 3~0. Id. at 553-54.

351. ld. at 550.
352. ld. at 551.
353. Id. at 558.

!̄ ~I 3~.. Strycker’s Bay Neighborhood Council v. Karlen. 444 U.S. 223. 228 (1980).
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NEPA’s requirements for the consideration of alternatives. If all of
these cases illustrate anything it is that the requirement that alterna-
tives be discussed and disclosed runs against a strain of the human
psyche strongly enough to arouse bitter resistance, even when it car-
ries no requirement that an environmentally preferable alternative be
chosen~ The cases also illustrate that the concept of alternatives, even
in a statute predicated on the fullest possible disclosure, is, to say the
least, not "self-defining.’’3~ These opinions all take as their standard
that the scope of alternatives be "reasonable," but apply it in ways
that, when taken together, reflect the same dichotomy noted in the
opinions under section 404.356 As in section 404, the dichotomy arises
from the court’s view of what is being proposed. On its face, the oil
lease in Morton is hard to distinguish from Vermont Yankee’s nuclear
plant. These opinions turned on whether the agencies were seen as
dealing broadly ~,.-ith the need for energy or more na.rrowly with appli-
cations to produce it in a particular way.

To an extent, the alternatives requirement is made less critical
under NEPA by the process of "tiering" that allows larger alterna-
tives to be handled in broader, sometimes "programmatic" ways.357

Without the shield of such a larger statement, however, courts and
commentators seem willing to press agencies to consider fully alterna- i ::i. ~ ~
tives within the most extensive range of their: authorities. Under no "
circumstances is this range limited to the purl~oses of a particular ap-
plicant, a requirement that, as noted, runs coritrary to the instincts of
the permit program of the Corps of Engineers.

There is another factor at work in the NEPA ca.s~ with a lesson
for section 404. Those opinions that treat the alternatives requirement
most rigorously seem to agree in their belief that NEPA was intended
to change decision making, a view clearly disputed in other NEPA
cases. In section 404, Congress has gone a long way to remove this
ambiguity. The intention of the Clean Water Act is to restore and
maintain the waters of the United States.3~s The price is, however,
correspondingly higher than under NEPA. Under the section 404
guidelines, alternatives may well defeat the project, as they may for
proposals to take parks or endangered species. With these latter laws,
the analogy to section 404 grows stronger.

355. ;/ermont yank.re, 435 U.S. at :551.
3S6. See supra text accomp~aying note~ 194-315.
3S7. See 40 C.F.R. § 1508.28 (1988) (CEQ definitio~a of "tiering’).
3~8. 3J U.S.C. § 1251 (1982).
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B. Section 4(f) of the Department.of Transportation Act

Section 4(f), of the Department of Transportation Act was en-
acted a few years earlier than NEPA in order to protect public parks
and recreational areas from a more discrete if formidable threat, the
federal aid transportation system.3~9 To highway planners in particu-
lar, spurred on by entire industries of beneficiaries3~° and the incen-
tives of up to ninety percent federal reimbursement,a6~ public parks
presented themselves as a low-cost and. nondisruptive alternative. In
section 4(f) and its counterpart in the Federal Aid Highway ACI2,362

Congress forbade the Secretary of Transportation from approving any
project using public recreational lands unless "there is no feasible and
prudent alternative to the use of such land" and all possible steps were
taken to minimize harm.a6a More than a disclosure statute, more than
a review of alternatives, this language intended to protect these lands
from these kinds of takings, unless there were no other way.

Any doubts about the strength of the congressional purpose were
put to rest in Citizens to Preserve Overton Park v. Volfle,364 where the
Supreme Court overturned the approval of a six-lane expressway
through a public park, zoo, golf course, and picnic grounds in down-
town Memphis, Tennessee. Although the expressway would have
been depressed below ground level to minimize its intrusion, the alter-
native of tunnelli.ng under the park apparently had been rejected by

...... ..;. highway planners as too costlyY’n The Supreme Court did not reach
the merits of these contentions, but instead remanded for a new deci-
sion based on an interpretation of the statute that gave it near-conti-
nental force. In the Court’s view, the requirement that there be no
"feasible" alternative route admitted of "little administrative discre-
tion;"’3~6 the Secretary would have to find that, "as a matter of sound

3.~9. Department of Transportation A,.’a of 1966. 49 U.S.C. § 1653(f) (1982). The "highway jugo
gernau~- has been perceived as an A~r~rican nightmare in a range of literature, including: D.
BURWELL & M. ~’~,’ILNER, THE ~-’¢D OF "I’HE ROAD: A. CITIZEN’S GUIDE TO TR^NS~ORTATION PROB-.
Lr:M SOLVING (1977): B. KELLE~’. THE P,,vEKS .’,ND THE PAVED: THE REAL COST OF AMERICo.~’$
HIGHW.*,Y PROGRAM (19711: H. LEA~,Tr’r. SL’PERHIGHWAY--SUPERHO.’tX (1970): A.
ROAD TO Rt;IN (1969).

360. D. BO~v,’E~-t. & M. W~L,~E~..",,pro note 3.*,9. at 16-17 ("Of the ten larger corporations
the Umted States, eight has’~ a direct int~est in rnoto¢ vehicle transport.’).

36t. ld. at 33,M.
362. Federal Aid Highv,’ay Act of 1968. 23 U.S.C. § 138 (1982). This article will us~ "sectio~

4(f)" ~o describe the identical r~luirem~’-s of 49 U-S-C. § 16~3(f) and 23 U.S.C. § 138.
363. 49 U.S.C, § 1653(f):. 23 U.S.C. ,~
36-x. 401 U.S. a02 (1971).
36L ld. at 408 n.lg.
3~6. |d. at 41 I. In so finding, the Cc, urt explicith." rejected an imerpretation of the statute offered

by the _~overnment that reduced 4(f) to a -balancing" o~’-factors,- a test similar to the Corps" -public
interest review."
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engineering,’’-~6r it couldn’t be done. Similarly, the requirement that
there be no "prudent" alternative allowed for no "wide-ranging, bal-
ancing of competing interests.’’36~" Avoiding parks was always going
to be more costly and more disruptive. But these "few green havens"
were not to be taken unless there were "truly unusual" factors, unless
the added costs or disruption "’reached extraordinary magnitude" or                          -
presented "unique problems.’’369

Stronger interpretation of section 4(f) would be hard to imagine,
and its momentum lingers twenty years later in decisions that continue
to enjoin highway locations that continue to be approved, section 4(f)
notwithstanding, through public recreation lands. A leading illustra
tion is Stop H-3 Association v. Do/e,~7° involving, once again, approval .
of a new expressway through a public park and golf course. The Sec-
retary of Transportation had rejected an alternative alignment that
spared both sites, on the grounds that t_he alternative would displace a
church, four businesses, and thirty-one homes, increase noise and pol-
lution levels in the surrounding community, and require construction
of an additional $42-million viaduct.37t Reversing both the Secretary
and the district court below, the Ninth Circuit relied on Overton Park
to find that this cost and disruption were simply not of the "’extraordi- _.
nary magnitude" required.372 A "hard look," indeeck :.

Parting,from this precedent, however, is a separate line of cases                        . -:
approving highway locations through a range:of parks for a range of
apparently less compelling reasons. An illust[ative decision is Eagle
Foundation v. Dole,~ involving a four-lane expressway that, as it
’crossed the Illinois River, would take a local park and wildlife refuge.
The district court below had found the Secretary’s rejection of alterna-
tive locations to show a "distressing inadequacy" and a "lack of any
meaningful, objective, quantified comparison" of either their alleged
engineering diffieulties or their costs,~7. and had remanded for a fuller
explanation. On appeal, however, the Seventh Circuit asserted that
the Secretary’s decision required "’deferential" review by the courts.~7~
In language reminiscent of a "publie interest" teat, section 4(f)’s stan-
dard of "prudent" was said to require that the Secretary "[take] into

367. ld.
368. ld.
369. ld. at 413.
370. 740 F.2d 1442 (gth Cir. 19841, cer~ denied, 471 U.S. 1108 (1985).
371. 740 F.2d at 1451 (citation omittcd).
372.
373. 813 F.2d 798 (Tth Cir. 1987).
374. Wade v. l..~wis, 561 F. Supp. 913, 928 (N.D. i11. 1983).
375. 813 F.2d at 803-04.
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account everything important thatmatters.’’376 In this case, all of the
alternatives before the Secretary were more costly, particularly in light
of the fact that several million dollars had already been "sunk" into
the desired, park-taking location)v7 Although the additional costs
ranged somewhere between two and eight million dollars and repre-
sented only ten percent of the costs of the river crossing and a tiny,-:~.
fraction of the cost of the total expressway,378 they were sufficient, in
conjunction with other unspecified factors,:~79 to uphold the original
plan. A deferential look, indeed.

Eagle Foundation is but one of many cases that have found re.a-
sons of cost, disruption, and safety to override the protections of see-
tion 4(0.380 Several of these eases rely on NEPA as well to interpret

:- the provisions of section 4(f) as a type of fuller-disclosure-of-alterna-
tives statute,3~t a confusion that NEPA neither intends nor supports
but that is made seductively easy by the fact that, under Dep.artment-
of Transportation and Federal Highway Administration (FI-IWA) reg-:-...
ulations and in practice, the NEPA and 4(f) reviews are conducted
simultaneously and are reflected in a joint document.3~

Section 4(f) has suffered even more crippling limitations, how-
ever, in cases that have in effect limited the scope of its alternatives
review. To begin, the federal transportation program is viewed as es-
sentially a state program aided by federal funding, a perspective that
has led to th~ only significant amendment to NEPA since its enact-

..::.:::~. ".: : ment a.llowing state highway departments to conduct the NEPA re-
" view and prepare EISs, "in conjunction" with federal officials.~8~

Section 4(f) has tagged along in this process, and its reviews are like-
wise prepared by the state and submitted for approval. In short, it is
the applicant who conducts the inquiry. Furthermore, transportation
planning is a complex, almost byzantine affair, conducted through
"RDPs," "TIPs," "E-C" review, and other acronyms in a language of
its ow, n that serves, if nothing else, to insulate it from public and judi-
cial r~view.38* ’ Fatally, this planning also takes place, although with

376. ld. at 805
377. ld. at 808.
378. Id.
379. Id. at 805 (’A cumulation of small problems may add up to a sufficient reason to use § 4(t")

lands.’).
L-_ ! ]80. See alto P, ingsred v. Dole. SZS F.2d t~0 (Sth Cir. [9~7); Ariz.o¢~ Past & Future Found. v.

~-- Lewis. 722 F.2d 1423 (9~h Cir. 1983).
~: .. 381. Adler v. I..ewi~. 675 F.2d 10825 (9th Cir. 1982):. Farmland Pr~-rvation Axs’n v. Gold-

~:hmidt, 611 F.2d 233 (Sth Cir. 1979): Maryland Wildlife F~’n v. L~wi~. 560 F. Supp. 466 (D. Md.
1983). aft’d, 747 F.2d 229 (-tth Cir. 1984).

382. Environmental Impact and Related Procedures, 23 C.F.R. §§ 771.I01-.137 (1988).
383. 42 U.S.C. § 4332(2XD) (Supp. IV 1987}.
384. Petermn & Kennan, An Analysis of Adrainistration of the Federal Aid Highv~y Program, 2
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significant federal aid, unrestrained by federal environmental laws.
Transportation needs are defined, modes are determined, corridors are
drawn, and projects are listed and prioritized within these corridors
before the first section 4(f) statement is even considered.:’~ Only at
the point of approval of the specific location of a particular, deter-
mined-upon highway segment are an ISIS and 4(f) statement
prepared.386

Courts have steadfastly refused to apply federal requirements to
these earlier and largely determinative decisions on grounds that they
are not yet "federal.’’~s7 One court, disapproving an
of actually buying highway fights-of-way before highway locations
had been approved, opined that, while the practice was unlawful, in-
validating it served little purpose since the earlier, nonfederal planning
all but decided the issue of location.38s These location issues are fur-
ther predetermined by the segmentation of highways ipto construction
projects that, once begun, nec~sarily foreclose dee~sion5 on the re-
maining links in the chain.3s9 Although the practice of building to
both sides of a park and then crying "no alternative" has been disap-
proved by at least one court,
approve segmentation of federal-aid highways between any two "’logi-
cal termini,"’391 which in practice may mean little more than between
35th Street and Main.

All of’these factorsnthe review of the project in small segments,
the late timing, and the conduct of the review by the highway appli-
cant itself---serve to defeat the purposes of section 4(f) as soundly as
do court interpretations that allow, once a location decision is finally
reviewed on a particular segment, park resources to be taken on those
same grounds of cost and disruption that gave rise to the need for a
protective statute in the first place. One attorney and student of sec-
tion 4(f) has introduced his research with following summary:

It is possible that there has Isle] been better than three thousand

EnvtL L. Rep. (EnvtL L- Inst.) 50,001 (1972); see AtLmta Coalitiott on the Tram~ Crisis, Inc. v.
Atlanta Regional ~3~n’n, 599 F.2d 1333 (Sth Cir. 1979).

385. See Atlanta Coalition, 599 F.2d at 1333.
386. See Environmental Impact and Related Pr~:~lures, supra note 382.

387. tzg.. Atlanta Coalition, 599 F.2d at 1333; Save Soqth Kocta Coalition v. ~ 575 F. Supp.
277 (D. Haw. 1983).

388. National Wildlife Fed’n v. Snow, 561 F.2d 227 (D.C. Cir. 1976).
389. ~g., the highway in Citizens to Pr-’cnerve Ovenon Park v. Volpe, 401 U.S- ~02 (1971);, the

fiver crossing in Eagle Foundation v. Dole. 813 F.2d 798 (Tth Cir. 1987). See also supea notes 364-79
and accompanying text.

390. San Antonio Conservation Soc’y v. Texas Highway Dep’t, 446 F.2d 1013 (.¢th Cir. 1971),
cer~ denied. 406 U.S. 933 (1972).

391. Lange v. Brinegar, 625 F.2d 812 (gth Cir. 1980).
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.~.~ .- , %.
~: ’ (3,000) Section 4(f) statements prepared over the last twenty (20)
" years. Of that sum, the number of Section 4(f) statements pre-

pared for park/recreation area takings was approximately eighteen
hundred (1,800) which represents about sixty percent (60%) of all
Section 4(f) takings during the same time period. Of the eighteen

~.(1,800) or so possible park/recreation area takings, washundred I
-~: i: only able to identify about fifty (50) reported district and appellate

.:. court decisions which addressed those actions. Of the fifty (50) or
" so reported cases, the United States Department of Transportation

was faced with remand on only ten (10) or so occasions, and fi-
nally, of the ten (I0) or so remands, it is vez3r possible that only one
(1) park was ever totally saved. Welcome to Overton Park.392

Section 4(f), like section 404, attempts to protect a particular
kind of resource through a determination that it not be taken except as
a last resort. The extent to which section 4(f) has succeeded in de-
fleeting highways away from parks cannot be documented, although
there is considerable evidence that, despite the strongest language
Congress could devise and the strongest reiaforcement the Supreme:...’.. , !

!̄.~ Court could provide, the 4(f) mechanism fails to do so. At bottom,
i’ ~I the failure of 4(f) is a failure of its scope. For the most part, these are

. .= highway decisions made by highway planners. The project, or one like
: it, is a given.393 The lesson of section 4(f) is that, unless the scope of

consideration is expanded by some other mechanism, an alternatives
test will not do the job.

C. Section 7 of the Endangered Species’Act

The Endangered Species Act addresses a slender but critical band
on the environmental spectrum--life forms threatened with extinc-
tion. It provfdes a range of remedies including strict regulation of in-
ternational trade,394 accelerated research and recovery programs)9~
and support for state, federal, and foreign agencies working towards
these same goals.396 The most difficult and controversial feature of the
Act, however, has been section 7, which, as enacted in 1973, imposed a
mandate on all federal agencies to "insure" that thei~ actions do not
jeopardize the existence of a species or destroy habitat critical to its

392. C. Olin, Overton Park Revisited 2 [1987) (unpublished rmmuscrip~ ~ fib: wilh ~he author).
393. Although unpublished FHWA directives do require con.fideration or" a -no build- alterna-

tive, this ahcrnative is obviously the very antithesis ofth¢ ~pplieatio~ To any high~,’ay applicant, and
even to .~om¢ reviewing courts, a -no build- alternative: is out of the question. Rin_x~a-ed v. Dole, 828
F.2d 1300, 1304 (Sth Cir. 1987); Stop H-3 Ass’n v. Dole, 740 F.2d 1-~,2. 1466~Oth Cir. 1984) (Wallace.
J., concurfin$ in part).

394. 16 U.S.C. § 1537(b) (1982).
395. la~ § 1533(O.
396. 1,1 § 1535.
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survival.397 This mandate was soon put to the test in Tennessee Valley                          "
Authority v. Hill,"~gs challenging the completion of the $90-million Tel-
lico Dam because of its effects on an obscure freshwater perch, the
snail darter. Although the dam was virtually c0nstructed,399 the
Supreme Court enjoined its completion, citing the strength of the man-
date itselfi "’One would be hard pressed to find a statutory provision
where terms were any plainer.’’~°° The majority held that "it]his
language admits of no exception.’’’°~ The Tellico case provoked a
storm of reaction and, in 1978, Congress amended the Act to provide
an exception of narrow proportions."°2 The exception is based on al-
ternativesmtaken to a new dimension.

As presently written, the Endangered Species Act operates in two
.stages: first, a consultation process,~°a which leads to a finding whether
a project will jeopardize a species; second, the exemp(ion process,"°~
leading to a decision whether, jeopardy notwithstanding, the project
should go forward. In each process the roles of the permit applicant
and federal action agency are minimized, the question of alternatives is
determinative. All federal agencies are required to notify the Secre-
tary of Interior (or Commerce, for marine species) of any action po-
tentially affecting a threatened or endangered species and to assess ’:.;.:. ~ "*"~’:~’"
whether the species is in fact present in the project area.4°5 The Secre- "
tary then renders his opinion on the effect o~ the action on the spe-
cies.~°6 If jeopardy is found, the Secre[~try "suggests" those
"’reasonable and prudent alternatives" that "can be taken by the
agency or applicant" to avoid the threat.4°7 At this point, then, the
alternatives inquiry remains restricted by what the agency or applicant
can do. During this consultation phase, however, the agency/appli-
cant may make no "irreversible or irretrievable commitment of re-
sources . . . which has the effect of foreclosing the formulation or
implementation" of alternatives.4°8 All options are to be left open. If
they are not left open, the exemption process is unavailable.

The jeopardy finding allows an agency, applicant, or state gover-

397. Id. § 1536.
398. 437 U.S. 153 (1978).
399. ld. at 162.
400. Id. at 173.
401. Id.
402. 16 U.S.C. § 1536(h).

403. ld. § 1536(aX2).
404..50 C.F.R. §§ 450.01-.05 (1988).
405. 16 U.S.C. § 1536(aX2).
443~. This opinion is called th~ bio|ogic~l opinion, ld. § 1536(cX1).
407. Id. § 1536 (bX3XA).
408. ld. § 1536(d).
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nor to apply for an exemptionJ°~ As a threshold matter, the Secretary
is to assure that the applicant has in fact explored alternatives in good
faith, and refrained from actions that could foreclose them.4x° The

~:.~:": Secretary must then hold a formal hearing4~ and make a report of a
.... new order of magnitude, including the "nature and extent of the bene-
:5-~; fits.., of alternative courses of action consistent with conserving the
.:;~. species.’’’*12 The implementing regulations define "alternative courses
~,’

.:-1:: ¯ of action" as including both no action and alternatives "’extending be-
~:�: yond original project objectives and acting .agency jurisdiction.’’~
¯ -~:~:? The term "benefits" includes intangible and tangible benefits~"eco-
"-:" nomic, environmental and cultural.’’~ The Secretary’s report, eno

.̄.. larged by these new considerations, is presented to an exemption
committee, which may grant an exemption only if five or more of its
seven members find, inter alia, that: (I) there are no reasonable and
prudent alternatives; (2) the benefits of the proposed action "clearly
outweigh" the benefits of alternative courses of action that would con-
serve the species; and (3) the action is of regional or national

’ ~’~’ ignifi¯ ",, S Caflce.41 ~

Each of these factors merits a pause. The first, "reasonable and
prudent alternatives," has been seen in slightly different, section 4(f)
dress.~s Unlike section 4(f), however, the requirement does not stand
alone. The second, the "benefits" analysis, is wholly new and remark-
able. To begin, it is not the typical "balancing analysis" in which ben-

¯ .     " .... :                         efits are required to exceed costs,~v a threshold that creative agencies
such as the Corps of Engineers have had little difficulty surmounting
over the yearsJ~ Rather, it compares benefits of the proposed action
to the benefits of alternative courses of action, even though these alter-
natives a.re as unappetizing to a construction agency as energy or
water cofiservation, and although the benefits of these alternatives are
largely environmental or cultural, i.e., not economic. If these benefits,
that extend beyond project objectives and even the applicant or
agency’s authority, are not "’clearly outweighed," the inquiry is over.

409. 50 C..F.R..§ 451.02(c) (1988).
410. 1,/ § 452.03(aX3).
41 I. !‘4 § 452.05.
412. 50 Fed. Reg. 8122, ~123 (1985).

413..50 C.ER. §’450.0l 0988).
414. M.
415. I,4 § 453.03.
416. See supra text accompanying note 364.
417. See Calvert Cliffs Coordinating Comm. v. United $~ Atomic E~ergy Comm’n, 449 F.2d

1109 (D.C. Cir. 1971}; see a/so 33 U.S,C, § 701(a) (1982) (Coq~ ~ Engine~ benefit to cost standard).
418. E.$., South La. Envfl. Council v. Rush, 12 Env’t Rep. Cas. (BNA) 1849 (E.D. l~. 1978).

aff’dsul~ nora. South La. Envfl. Council v. Sands, 629 F.2d 1(205 (Sth Cir. 1980).
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The exemption is denied. The third factor, "regional or national sig-
nificance,’’4~9 has yet to be tested, but it would clearly exclude the type
of controversial permitting for shopping malls, soybeans, and subdivi-
sions currently witnessed under section 404 of the Clean Water Act.

That these new decision factors add bite to the Endangered Spe-
cies Act is demonstrated by the fate of the only two projects to ap~ty
for and reach a committee decision, the Tellico Dam and the
Greyrocks Dam, a Rural Electrification Association project in Wyo-
ming."2° Both dams had failed in court under the 1973 Act."2~ Then,
when amending the law to add new consultation language and the ex-
emption process, Congress directed that the committee it was creating
take up, at once, the Tellico and Greyrocks projects and, solely on the
basis of reasonable and prudent alternatives and the comparative bene-
fits of alternatives, determine their eligibility for exemption."22 By
unanimous votes of the commit-tee, Tellico failed again; Greyrocks was
granted the exemption only with conditions ensuring the survival of
the whooping crane.423

The bite of these provisions is also demonstrated by the statistical
record of the consultation proce~. Between 1979 and 1987 there were
4415 formal consultations under the Act.424 Those consultations led
to 354 biological opinions finding jeopardy.’n5 Of these 354 cases, only
two, Tellico and Greyrocks, have even chqsen to run the gauntlet,
with the results just noted. These statistics by no means prove that the
Endangered Species Act is alive and well. There is also reason to be-
lieve that some controversies are avoided simply by finding "no jeop-
ardy" where jeopardy, in fact, is likely.’~27 There is also reason to
believe that, in close cases, a finding of "insufficient information" may
hedge an opinion that would otherwise block a mineral lease or a fa-
vored public works project.’us There are cases demonstrating that
substantial commitments of resources may be allowed to foreclose al-

419..50 C.F.R. § 453.03 (1988).
420. Nebraska v. Rural Electrificatio~ Administration, 12 Env’t Rep. Cas. (BNA) 1156 (D. Neb.

1978).
421. ld.: Tenn~s~-e Valley Auth. v. Hill 437 U.S. 153 (1978).
422. 16 IJ.S.C. § 15390) (1982).
423. S¢~" 9 Env’t Rep. (BNA) 1776 (1979).
424. Memorandum. from Nancy Sween~., Office of Policy Analysis, U.$. Dcp’t of Interior, to

author (Apr. 14, 1989).
4-25. ld.
426. ld.
427. S¢� Day, Agen¢2 Supported on Two Forks Ruling, Rocky Mm. N~,s, June g, 1988, tt 14.
428. ~g~ North $Io1~ Borough v. Andr’as. 486 F. Supp. 332 (D.D.C.), t~,’d. 642 F.2d 589 (D.C.

Cir 1980). S~e also Houek, 7"he "Institutionalization of Caution’" Under § 7 oJ’the ~ndanger~d Species
Act: kVhat Do You Do V/hen You Don’t Know? 12 Envtl. L Rep. (Envtl. L Inst.) 15,001. 15,003-O6
(1982).
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~. | ternatives,429 and more evidence that the U.S. Fish and Wildlife Ser-
vice has been inexcusably slow in listing threatened and endangered

: species43° and in determining their critical habitat,43t all of which
.. weaken the Act’s protections. Nor do these statistics mean that a new,
:̄~. expanded alternatives test has single-handedly won the day. The very

process of an exemption is a daunting one, involving a full-blown ad-
" ministrative hearing and controlled.largely by the Secretary who, inev-
¯ .-: itably, will be in opposition. And behind all of the process is the

strong appeal of endangered species themselves,432 an appeal that car-
ries its own deterrent.

These caveats noted, section 7 of the Endangered Species Act. re-
mains one of the most successful mandates in environmental law, and
it has relied upon the use of alternatives. The reliance is well placed
because eventually, under section 7, alternatives rise to a sufficiently
broad plain to be meaningful and because thdr presence, once found,
is not a presumption, but is dispositive.

V. THERE MUST BE A BETTER WAY

The alternatives test is as necessary to natural resources protec-
tion as it is difficult to formulate and apply. When compared to the
uncertainties of reviews based on environmental impacts, and to the
Corps’ virtually :standardless "’public interest review," alternatives

~ ..... " .... emerge, as. they have in those laws that protect parks and endangered
’_-_ ~ species, and indeed as they have in the law of pollution and hazardous

~ ti; waste control,~aa as the decision-making key. As they are applied

~ within the section 404 process, however, alternatives carry more
weight than they can bear. At the rate of more than ten thousand
applications;a year, virtually every one in which the EPA guidelines
are seriously applied is a potential battleground over the scope of alter-
natives, their availability, their practicability, the role of economics,
the role 0f private ownership, and the definition of the project itself.

These are grinding, expensive, and frustrating battles for all con-
cerned. It may be that the very prospect of such a battle deters many
applicants, and shifts their proposals to drier and less-contested

-t29...Vorth SIoI~ Borough, 6,$2 F.2d at 610-1 I.
4.~’O. S~e 1982 AmendmenL~ to the Endanger~:l S~’cle* Act. Pub. L. No. 97-304. § 2, 96 StaL

1413 (1982). ~ alto Harris, ToeroL~e. Salmon. girds Fail to Win Law’$ Protection, Sacramento Bee.

Feb. 4. 1989. at BS. ~o1.1.
431. Hard~ xupr~ note 430. at BS. cols.2-3.
432. The apl:mal reache~ ~ the mo~t conservative elements i~ Ame~can society. In an article

entitR-x:l -six~e~ doubly endangert,4,’" the columnist Jam¢* J. KillmLrk:k mak~ the case for prote~ting

the "m~ion blue butterfly and th~ dwarf b~ar poppy." and all end~a~gered speci¢~ "b~:au.~ they are
there." Kilpatrick. 5tx,~ies Doubly Endangered. The "Fim~ Picaym~, Apr. 23. 1982, at 20B,

433. S~exupra note 316.
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ground. ’It is irrefutable, however, as a matter of statistics, of anec-.
dote, of the examined permit decisions, and of case law, that more
than ten thousand permits to destroy wetlands are continuing to issue
each year. some partially mitigated, some not. Each one chews off its
piece of the ecosystem and is undeflected, in the end, by the availabil-
ity of alternatives. The need here is to strengthen the role of alterna-
tives and to narrow their field of play.

A. Transferring the Permit Decision

Anyone examining the schizophrenia of the section 404 program
is tempted to recommend that the program should be transferred, per-
mitting authority and all, a~vay from the Corps of Engineers. From art
historic standpoint, it is hard to conclude that the agency has acted in
even a good faith effort to implement the law. The Corps’ reliance on
the desires_ of the applicant to define a project’s purpose and need has
all but eliminated the alternatives requirement. The Corps" attitude
has been that if EPA wished to veto a project under 4a34(c) it was free
to do so; short of that, the permits issue, en masse.434

The advantages of transferring jurisdiction.._i_n_._re_d_.u..c..ing__disa_gr..e_e-
merits an,’~-qh--do-nslstency are obvious. What is not so obvious_ is

fi~-i~’f~ur~s to administe~ ~he program or the political will to make

ity not simp_l}" t__q.S~...m_m~.nt_.~byt.r.a..t.he~r..~tg.._.d~.ecide.    In this regard,
EPA’s record of decision under section ..4{M(. c) is
What sh_o.u_N be ogviou~ is t~at de_l.ega.tin_g_th_.e..l~.~rmit program N th_e.

434. See ~pra text ao,,~npanying note~ 72-124. S¢� also the ¢ornme~ of the incoming district
tmgineet" of the N~" Orlear~ Di.~ri~, U.S. Army Corl~ of ~ngineet~: ~ ~ is not charged to
preset-re ,~’¢tland~. TI~ Cot~" mandate is mot’e ¯ ¢on~..rvation mandate invobdng wi~ u~ of existing
re~urt:~.- O’D.~a’n~ .New Leader Takes Helm of N.O. Corps of Engineers, ~ "l’ime~ Picayune. Jan.
19. 1989, at B5.�ol. 3. The artic~ continual: "In ¯ddition to the Corps" limitation, District Engineer
Got’~ki cited th~ incre~ngly prominent role of the Environmental Pr~ee~io~ Agm~� and the U.S. Fish
and Wildlife .~t’~ice in revlc~’ing. ¯nd oceasio~ally rejecting, Corps proposals fo~ ~tivities in coastal
w~Iands.- ld. See genera@ Blumm & Zaleha. Federal Wetlands Protectio~ Under the Clean Water
A¢~" [ntergo~ernmental Tettsion. R~gulatory Arnbi~alenc~ and a ~-all For Reform, 60 U. CoLo. L
695 (1989).

435. /~g.. Roo~vdt Campob¢IIo Intl’l Park Comm’n v. United States EnwtL Protection Agency,
684 F.?.d IO41. !046-4.7 (Sth Cir. 1982). in which EPA, under its s~-~ion 402 pcrtnh program, justified
its narrow look at altm’natives on grounds that at "l,~.s ~rching analysis" is w~rranted for ¯ privately
.’~ort~ored proj¢~ viewing its limited role as e~s~ntially "’to determine wh~th~’r the proposed site is
e~avironmt-ntally ~’ceptab|e.-

4.36. Of ~ ~timated 160.O30 p~rmits issued by the Corps o~" Engin~’~ under the .~ction 404
program from i~ inception to January 1989, EPA exercised its veto eight times. S¢~ ~upra text accom-
p=nying n~e 127.
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states where wetlands loss is most critical."~ This dele~gation contra-
~i~-ts-the very reasons.for.a_f~.r~..~ program. Instead, what m~i~be
emerging~fit long last, is a Corps of Engineers wflhng and able to take

¯ .-.. the 404(b)(1) guidelines at their word.*a9 If so, it is the best of both
worlds.

Whether or not Congress resolves to transfer the permit fune-
-~ tions, however, the central problem of this study is not thereby re-
¯ ::~ solved. Someone will have to make a permit decision, and that

!i~ decision will begin, and often end, with the question of alternatives.

B. Legislating the Guidelines

To some, the difficulties ~,’ith the section 404(b)(1) guidelines
could be resolved, or mitigated, by their specific enactment as an
amendment to section 404. Undeniably, the guidelines would receive
closer attention by the Corps and stronger interpretation by the courts
were they the language of Cortgress and not simply EPA. On the
other hand, the guidelines, as r _egulations, already carry the force of
law and the Corps has, as noted, ag-reed in a consent decree and in its
regulations to abide by them.**° What also makes this remedy seem
less promising is the experience of section 4(t;). Even a legislative
mandate as specific as that one, with a decision in support as unyield-

: .:.;::..::...:..’.- ~ ing as Citizens to Preserve Ch’erton Park v, Volpe,**t can be defeated by
L~- .... narrowing the scope of its application.. Further, as just noted, under

¯ ~ statute or under regulation, someone will have to determine what the
"i;~ alternatives requirement means. A legislative mandate, like a transfer
.̄[’ of authority to EPA, would be helpful. But it does not solve the

C. Activating the Veto

Another prescription for an obviously flagging section 404 pro-
gram would be the more widespread exercise of section 404(c). As

, ~ ~., , 437. l.-.,:redibly, the Wetlands Polic.’, Fortma has re~’amc-lxted transfer o1" permit authority to the
’ :,’,!!, states. CON$.~RVATION FOUNDATION, P~OTEC’I’I.*a:; AMEItlCA’$ WETLANDS: AN ACTION AGENDA

":’,; ( 6. 21-23 (I’~’~.’8) [hereinafter WETLANDS POLIC’Y FORUM REPO~IT]. Fortunately. if the states" track
’i;.li record on ac..~’-epting delegated 404 progr~-r,s is :~m,- guide, this rex.-ommendation may fail for want ot a

!~"iiii
: second. To.~.ate, only one state. MichigaP- has’.-pp/ied forand received adelegated program. /a~ The

4 prospect of ,Sel~gation in, ~ay. Louisiana. ~ datmting.
i!’," 438. Ca.~..e~_._t_h.e__.transboundary impacts of ~,.--tland~ k:~ses m migratory waterfo~-I and fish~ a
! ’;i~.i national pro.~am of wetlands protection ~ms o~-m more imperative tha,~, for cxam!:~e., the regulat~.n

] ~’[ " 439. S~. supra text accompanying ~,te~ 160-93.
t[ ~’;t 440. N_~tional Wildlife Fed’n v. Mar~h. l.t Envtl. L Rep. (Envtl. L. Inst.) 20.262. 20,263 (D.C.

Cir. 1984).
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noted earlier, however, this is unfortunately a prescription of limited
prospects. The section 404-(c) process sets off an administrative chain
of appeals, defenses, adjudicatory hearings, and judicial review similar
in some respects to the cancellation of a pesticide, a process so daunt-
ing it is seldom launched.~’- EPA simply does not have the resources
to exercise its veto the several hundred, perhaps several thousand,
times a year in which it is warranted. Moreover, the more heavily
EPA becomes involved in these exercises, the more likely it is that the
Corps will simply abandon all responsibility for wetlands protection
and leave the job to EPA.

In short, as with the two recommendations just discussed, more
EPA action on the 404(c) front would help. In lind with the earlier
two recommendations, however, the exercise of the veto will continue
to beg the question, even more acutely, of what alternatives mean.

D. The Bottom Line: Strengthening the Water Dependency Test

The alternatives test is really two tests, one establishing a pre-
sumption against wetlands dredge and fill generally, and a second,
"double presumption" against activities that are not water dependent.
While these tests appear complementary and distinct, they work
against ~.ach other in subtle ways. An activity that is water dependent
receives a presumption of permission, the honwater dependents being
obviously less deserving. The actual anab~is for the nonwater depen-
dents, however, may require no greater showing from an applicant
than that a number of alternatives were examined and found unsuita-
ble, the same analysis one would expect for a water dependent activity,
and not terribly different from that required under NEPA. While sta-
tistic~ are not available comparing the number of water dependent and
nonwater dependent permit applications rejected, much less the rea-
sons for their rejection, the data do show that very few permits are
rejected at all and the Corps has at one point stated rather flatly its
view that to reject solely on the basis of suitable alternatives would be
an "unreasonable stance."’~3 When this evidence is coupled with the
decisions to permit such thoroughly nonwater dependent proposals as
riparian subdivisions, the Hackensack Meadowlands complex in Na-
tional Audubon" Society v. Hartz Mountain Development Corp.,~ and
the soybeans of Louisiana V/ildlife Federation v. York,~s it seems ob-
vious that even the "double presumption" is not difficult to circum-

442. 40 C.F.R- §§ 231-233 (1988).
443. S~ supra text accompanying note 121.
444. 14 Envtl. L. Rep. (Envt[. L. Inst.) 20.724 (D.N.J. 1983).
445. 761 F.2d 1044 (Sth Cir. 1985).
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vent when section 404 gets down to cases. At present the water
dependency test adds a new layer of review and uncertainty. It does
not resolve, however, nor does it protect.~’~

If wetlands protection is a national priority, a premise this study
accepts as given, there is no apparent reason to permit activities in
wetlands that are not dependent on wetlands for their accomplish-
ment. The most obvious substantive recommendation for the section
404 program, then, is simply to make the water dependency test dis-
positive. Unless this type of activity needs to be located in waters of
the United States, it will not be.

This recommendation goes a long way to clarify and simplify the
program. To be sure, disputes will continue over which activities are
water dependent. EPA can anticipate the majority of these disputes in
a rulemaking designating categories of uses that are water dependent,
much as it is currently engaged in designating categories of water de-
pendent vegetation for purposes of establishing section 404 jurisdic-
tion. The most obvious categories are ports, harbors, and activities
related to shipping. Only if this dependency is established should the
section 404 process continue, by examining alternative locations and
methods and environmental impacts, to reach its conclusion. All other
activities are not water dependent and categorically excluded.

The exclusion proposed would be made subjcc.t.3.o__t~o.._nata-.o~L_
exceptmns. Tfie--’ff’r~t, a!ready contmned in the section _..49_L4(b_ _)(I) guide-

lines, )-.S~)-~3~-0 ~.~_~wefland-J~at i~ a_l~ -i~a--r~i--t ha~a-~p.ian d -a i tern a.
fives, a circumstance so rare that it did not surface in the research
condti~ted for this ’ - ................ ..................study. The second exceptlon would parallel van-
ance provisions in the section 402 program for discharges demonstrat-
ing "fundamentally different factors," and would require in this case
the applicant to show that its activity, while not in a declared water-
dependent, category, is in fact water dependent based on factors other
than property ownership or the applicant’s own economic advantage.
In this fashion, the rulemaking need not, and could not, identify all
nonwater dependent activities excluded. It would, however, give fair
warning toall that convenience, preference, or economic advantage by
location in waters of the United States is, by rule, insufficient and that,
from now on, shopping centers, commercial complexes, dryland farm-
ing, and Riverside Bayview Homes,447 among others, have no future
here.

446. Indeed. ~ presently formulated, the com.~pt of ~ater del~ndency is simply ¯ reverse ~,,y of
~aying that ther~ i~ no fe~t.~ible a/tern¯tire to a wet!ands location. The point i~ that, ho,a, ever ~tated, that
finding should be dispositi~’e.
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At this point one important alternative inquiry, remain.~ but it
arises in a far more manageable fashion. Making the water depen-
dency test dispositive, subject to limited exceptions not bound to the
particular circumstances of an applicant, will give rise to claims of an
unconstitutional taking of property without compensation, claims al-
ready arising from the existing program.*’8 To the extent that these
claims are based on expectations of profit from waterfront condomini-
ums or increased agricultural yield, they should succumb to the nor-
mal standards of the fifth amendment.~*9 It may be, however, that
alternative, water-dependent uses are so minimal as to give ri:-e to a
deprivation of all use, and a taking. This inquiry turns, of course, on
alternative uses of the property (e.g., sustained-yield forestry), as op-
posed to alternative locations for the proposed use (e.g., an upland site
for soybeans), which is exactly the inquiry rejected in Louisian¢ Wild-
life Federation v. York4~° and avoided in Bersani v. United States Envi-
ronmental Protection Agency.~I A permitting program camaot be
expected to probe the alternative uses of more than ten thousand
pieces of property per year, nor would it be expected to make a rea-
soned judgment based on what is discovered. Probing only the ques-
tions of alternative locations and methods for proposed activities--the
current scope of the inquirymis an all b.ut unmanageable job. Reduc-
ing section 404 to only the water depen .dent narrows both its tmiverse
and the job within it. There are fewer permits to review, and the ques-
tion of alternative uses takes an appropriate, limited place in the deci-
sion, as an applicant’s challenge that the limitation to water dependent
uses deprives it of all reasonable use of the property. The burden has
finally shifted. So modified, section 404 may begin to fulfill the prom-
ise that has proven to be so elusive to date, reducing wetlands losses to
those genuinely necessary.

4-gg. S¢� Dd~o~a Corp. v. United States, 16 Eav’t Rep. Cas. (BNA) 14~2 (Ct. CL 19l:Ik Florida
Rock Indus. v. United States, 791 F’.2d 893 (Fed. Cir. 1986): see also Riverside 8ayview Homes, 474
U.S. at 128-29 n.6.

4-t9. U.S. Co~s’r. amend. V. The most recent Supreme Court decisioe on the takings question,
Keystone Bituminous Coal Ass’n v. D~Benedictis, 107 S. CL 1232 (1987), rea~irms the principle that
rr.egula~ot, y restric6ons ~ill. not require compensatio~ so long as an economic use remains z~zilable to
the o~’a~r. ~co~ Pennsylvania Cent. Transp. Co. v. New York City, 43g LI,~;. 104 (1978): Penn-
~lvani~ C~I-C~."~. Mayan~’260 LI.S. 393 0922). Fo¢ a pessimistic voice on th~ need to corai:~msate for
section 404 permit denials, see Klock & Cook, 7"he Co~demnia’~ of,4merfca: Regulatory "Ta~ings"and
the Purchase by the United States of ,4merica’s Wetlands, 15 St-ro~q HALL L. R.F.V. 330 (19~L While
this/axtec view may well be adopted by the Snpceme Court~ it is certainly not the law o( the lower
federal courts that b.ave considered the question. Dchona, 16 Env’t R.ep. Cas. (BNA) at

450. 761 F.2xl 1044 (Sth Cir. 1985).
451. 674 F..Sapp. 405 (N.D.N.Y. 1987), aff’dsub norm Robichaud v. United States Ea~tl. Pro-

tection Agency, g50 F.2d 36 (2d Cir. 1988), cert. denied, IO9 S. Ct. 1556
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~ Redefining the Project...
An alternatives test, and indeed a water dependency test, begins

::! and often ends with the definition of the project. So it is that an appli-’:~

.~i: cant for a section 404 permit will describe its project in the narrowest
.~r:" terms possible, foreclosing the options. And so it is that Corps direc-
tS! tires to take an applicant’s statement of purpose at face value have all
~i~" but eliminated, as Corps personnel acknowledged, alternatives as a

...’.!’.- factor, much less the controlling factor, in the decision. The starting
?:i° point, then, is that under any meaningful implementation of section
¯ .:~i 404 the applicant’s stated purpose must be accepted for what it is, and
-!. enlarged.

The method here is one of the most perplexing questions in’natu-
ral resources law, cutting across NEPA, section 4(f), section 7, and
several organic acts for the management of public lands. A purpose of
providing one million days of scenic viewing in Yosemite Valley may
have no alternative other than a four-lane highway. In other words,
common to all of these statutes is the need to view a proposal in larger
terms than the applicant’s, while avoiding the conclusion that nothing
in life may be accomplished as proposed because the applicant can

. I always, alternatively, go open a store in Des Moines. The EPA guide-
:,

!!
lines attempt to address this question by stating that the proposed ac-

~, , tivity should be viewed broadly.4~2 Recognizing the relationship
........° ........ :" :: - -" ili~ i! between a purpose and its alternatives, reviewing courts have routinely

approved expanded views of section 404 applications~5~ and on occa-
sion have required a broader view than that taken by the Corps.~’
Even the National Wildlife Federation v. York 4~ court was careful to
say that the applicant’s purpose was required to be "considered." It
did not say, nor could it say, that this purpose is controlling.

Unfo~unately, it is not enough to say that the activity should be
viewed "’broadly." Section 404 is up against human nature, andhuman nature dictates that when an applicant states that it wants to

i build a waterfront condominium, to dam a river, or to dredge clam
¯ ’,’ shells, then that is what is under review. For a federal employee to go
,ii beyond and ask the "why" question" re q u i~:~--~n o ~i,h’~ 1 lT~i~] a ~ ~,.~] "m6re--"
f!

o--veer; iti a program pre~ed for man wet i .
To~-~f:t~a~-as

i’
~ ............ --~. -~ ........po , t takes time.

simple matter of statistics, the question does not gei a~ked.. For the
system to operate any differently, it needs a brighter line.

45"I. F~... Hough v. Mat~. 557 F. S~pp. 74 {D. Mass. 1982~_ See $~tt~ra text aCCompanying
218-25.

454. E~,.. North Carolina ~.. Hudson, 665 F. Supp. 428 (E.D.N.C. 1987). Seesupra text aecom-
panying note~ 233-38.

455. L~uisiana Wildlife Fed’n v. York. 761 F.2d 1044 (Sth Cir. 1985).

i
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A search for this line could begin with any of the cases or permit
decisions de.scribed earlier in this study. The three examples that fol-
low are taken from controversies current at the time of this writing:

1. The Rangia clam is dredged in great Volume, twenty-four
hours a day, from the water bottoms of Louisiana’s most productive
estuaries.*~6 It is used as fill material, for levees, driveways and secon-
dary roads. If the purpose of the activity is dredging for the Rangia
clam, the alternatives inquiry has just ended; the clam is not found
anywhere else in the world. If, on the other hand, the purpose is to
provide construction materials for roads and levees, a range of alterna-
tivesmthe use of crushed limestone, for one----comes to mind.                                        ~.

2. The Two Forks dam is proposed for a tributary of Colorado’s
Platte River, to supply future water needs of the Denver metropolitan
area.457 In the applicant’s view the project is a dam, and Two Forks is
the best place to build one.4~s In the view of at least one court in a
similar case, however the question is neither a dam nor new water                                   ;
supply but, rather, meeting water needs,~59 a statement of purpose that
opens a range of conservation and partial supply options.

3. The Plantation Landing resort complex, again/~° To the ap-
plicant, the purpose is dispositive; there may be no other locations for
a condominium-on-the-water within two tiundred miles. If the pur-
pose is viewed as a leisure village, however:, even one within a short
walk to water, alternatives abound.

In each of these three cases, it seems indisputable that, for section
404 to operate at all, the larger view must be taken. This view does not
require additional study, in the ease of the Rangia clam dredging, of
transportation alternatives across southern Louisiana. Nor does it call
for studies on relocating the future citizenry of Denver, or on air fares
to transport Louisiana’s leisure class to Bermuda. The "rule of tea,
son" will operate here, as it does under NEPA,~ without need for
reinforcement beyond the ordinary pressures of time and money, to
hold the review to the germane. What is needed are principles that
elevate the review to the germane. The applicant dredges clam shells,
it does not supply limestone. The applicant brokers water; it does not

456. Set Lou~ v. ~ 75~ F.2d I081 ($th Cir.
457. See Statem,mt by Governor Roy Romer to the People ot" Colorado Cononming Two Forks

and Water Developtr~tt in Metropolitan Denver (June 10, 1988) (unpublished repot1 oct file with the

author).
458. ~ Two Fores Dam and Re~rvoir Project, Application No. CO 2SB OXT 2 008308, Appli-

cant’s "Practicable A.Iternative~ Anal.vwis" I 1 (EKe. 7, 1987) (unpublished, on file with the author).

459. Nocth Carolina v. Hudson. 665 F. Supp. 428 (E.D.N.C. 1987).
460. S¢� DRA~I" STATEMteNT--PLANTATION LANDING RF-$ORT, ~upm note 100.

461. See Vermotat Yankee Nuclear Power Co. v. Natural Re~ouree~ Defcn~ Council, 435 U.S.
519 (1978); Natural R~ouree* Defenr,~ Council v. Morton. 458 F.2d $27 (D.C. Cir. 1972).

D--00449 ’
D-004497



834 UNIVERSITY OF COLORADO LAW t~VIEW [Vol. 60

broker water meters. The applicant will not go to the next level of
"~-i~7.,:’, ¯ -: .... :: inquiry on its own. That level is the minimum required for the alter-

natives inquiry.
Reviewing these examples, several principles emerge as relevant.

First, however an applicant styles its activity the agency should: (1)
identify the larger categories of activity in which it falls, and (2) select
the broadest category relevant to the application. This is a two-step
procedure, and the first step is critical because it requires the federal
employee to ask the "why" question and to supply several answers.
The second step is, inevitably, more flexible. Taking Two Forks as an
example, the first question may produce answers of, consecutively, "’to
build a dam," "to supply water," and "to meet future water needs."
For a public entity such as the Denver Water Board, meeting ne~ds is
the appropriate mission. For Plantation Landing, Inc., on the other
hand, a leisure complex away from the water would be a logical redefi-
rtition; not so, however, a bowling alley in Baton Rouge.

As an aid to the second question--how broadly to select---the
agency should identify the public purpose within a proposal and where
it exists, should fix its review of alternatives accordingly."rz The appli-
cant’s desire may be to dredge clam shells, but the public purpose is
construction fill material. The Denver Water Board may have an in-
terest in maintaining its economic and politica! power over regional
water supply through a single, large reser~’oir, but the public purpose
is water. For section 404 purposes, the publi_c..p..u..rt~_~ e, where identifi-
able, is t      ect.

Concededly, there are any number of private boat docks, bulk-
heads, and similar projects that have no public purpose at all. By and
large, however, most of these projects escape the section 404 process
through g.eneral permits. Where they do not escape, and where they
do not claim a broader mission, they present the project definition
with its smallest and hardest cases. These applicants are, almost by
definition, not commercial; commercial dredge and fill presumes a
market, which in turn presumes a public. For this group of applicants,
the project will be what they say it is~my dock, my pier, my camp on
the bayou--and they define the playing field. They may still fail a

..i!iiifi! i narrowly drawn wetland dependency test. Where they survive, at the
462. This recommendation draw~ from the Corps" prero~ regulatio~ under NEPA. set ~pra

note 80. Following Louisiana Wildlife Federatio~ v. York. 761F.2d 1044 (hth Cir. 1985k and ralston-
struing its holding, the Corp~ has directed its ~ction 404 off~:~ nOt to co~idcr public pu~ but.

i [iii ’?~i’ rather, tho~ of the applicant. S~ Hatch Memorandum, su/~a note 69 (pr~,5ou, Corp~ guidan~

’ and need for the proj~t I:~ tl~ applicant’~ I~rpo~ and need.-).

. .¢, .::’~j :-
..-:...:.,: ...’:.~

:.:: ".:.~:
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least they present le~s of a challenge to the remaining application of
the section 404 (b)(1) guidelines. As the cases themselves show, it is
just plain easier to deny a permit for a wetlands residence than for the
Hackensack Meadowlands complex.

F.. . . . and the Alternatives

The recommendations just made serve to make the examination
of alternatives possible, b.v defining the proposed activity so that alter-
natives exist, and to make it manageable, by eliminating a host of ac-
tivities that do not need to be located in water. This done, familiar
questions remain.

The first of these questions is the appropriate geographic scope of
alternatives. A marina proposed on Grand Isle, Louisiana, could al-
ways relocate in Seattle, a choice on no one’s horizon. If the activity,
as a marina, is water dependent, then the range of’locations will be
restricted to other waters and the choice may boil down to the least
harmful location. The appropriate universe of these locations, how-
ever, is neither Grand Isle nor Seattle, but a circle larger than Grand
Isle defined by the outer limits of the public served. For example, lei-
sure lovers from the city of New Orleans, some seventy miles distant,
will impose a larger circle than would a small m~rina to serve local
commercial fishermen. If, by contrast, the. proposal is a new port to
ship Appalachian coal to Europe, then the: range of alternative loca-                           : .....
tions should include, and indeed has included, several Atlantic coastal
states with potential harbors and access from the coalfields.~3 While
the concept is flexible, then, its principle is constant: the largest circle
of locations to serve the particular public need.

The related question is alternative methods, perhaps the most un-
derused aspect of the section 404(b)(1) guidelines. At present, design
options in 404 permits are incorporated essentially as mitigating fea-
tures, such as the placement of gaps in spoilbanks along a dredged
canal and retention dikes to hold contaminated spoil. Again granting
that the activities now under consideration are water dependent, op-
tions still exist to avoid dredge and fill, albeit more costly ones. No
one has seriously explored the use of hovercraft as a substitute for
access canals to oil and gas exploration sites; yet these canals consti-
tute the largest,’ permitted threat to Louisiana’s coastal marshes.46’~
Less innovative, perhaps, would be a requirement that any commercial
or residential structure in waters of the United States be elevated on

463. Nation~J Wildlife Fcd’n v. Marsh. 14 Envfl. L Rcp. (Envtl. L ln~.) 20,262, 20,264 (D.C.
Cir. 1984).

./,
464. S~ Houck. sup~ no~e I11. at I07-10.
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pilings, and that transportation corridors be elevated to protect sheet
and subsurface flow. Each of these requirements could countenance
an exception on proof that, in a given case, they were infeasible, ~
the present program lacks is an identification of "’best available
nolog.y’" that creates the presum_~ption against which exceptions, where
necess__~a~_j_n_., i.nd.i_v.i.d__ual cases, .can .b~.. made....What is needed in the
technology area, as with water dependency categories, is the weight of
a rule. Left to case-by-ease decisions, the considerations of alternative
methods are, by default, not made.

The last questions are the availability and practicability of the al-
ternatives identified. Under the guidelines, availability does not de-
pend on ownership but on potential ownership. While that potential,
as held in gersani v. United States Environmental Protection Agen’cy,~
should be measured at the earliest point in the applicant’s decision
making, there is no apparent reason why it may not also arise at any
point prior to a permit decision: _If__an_alternative become#...avaii.ab!e
_du.ring .th.e application process, At shotdd be adopted. Practicability
should, .sim.!l.arly,. not depend upon the actual means of an applicant
b~U~i~_.r_a._t_h~.r.,.. drawi_ng .again on the standards of the section._.~__2 pro-
gram, on the means of applicants for similar activities. If al.ternatives
~ar-e---t-6-~{v’~ as a counterforce to the economics of section .404..a.pphca-
tions, the .permit de~ision must b~. justified in .te ,rms. that do not r.efer to
6~ne~ship or coon.omits, except to the extent that they render, altema-
’tives infeasible.

G. . . . and the Role of Mitigation

Mitigation is the most seductive concept in the field of wetlands
protection. Small armies of scientists and scholars are researching and
publishing bn wetlands creation and restoration, as a new vehicle for
the perpetuation of America’s wetlands inventory."~s Several projects
have been launched in Louisiana to "mitigate" in advance of wetlands
destruction, in effect paying at the door for the privilege.~7 In No-
vember 1988, the National Wetlands Forum announced its view that
wetlands restoration should be a national priority, and a tool for

465. 674 F. Supp. 405 (N.D.N.Y. 1987), aff"dsub no~t Robiehaud ,’. United States En~l. Pro-
tcction Agency. 850 Fr.2d 36 {2d Ci~’. 1988), cer~ deni~’d. 109 S. Ct. 1556 (1989).

466. Set. e.g-. N~,r’~. wt~’rt~ N~wsl.., $~--pt.-O~x. 19~6, at 2-17" (various a~ticles
federal and state aSency and scientific perspectives on miti~atiort}.

#67. See, e.~.. the de~’ription of the "Tenneco LaTcrre- Project in Zagat~ Mitigation by "’Bank-
ing’" C~edits-~A Louisiana t~’lot P~oj~ct, N^T’I. W~-rI.ANt~ NI~,~I.., Ma~;.$une 1985. at 9, I0 [herein-
after l’enneco LnFerre Pro~ct]. See also Soileau. Fruge & Brown. Mitigation Bankingr A Mrchanism

; ~l [Or Cornt~nsoting On Avoidable F-tsh and Wildlife Habitat 1..os~. N^T’L W~I.AND$ N£wsL., May-
Jane 1985, at 11. 12.

.--.~. .:
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achieving a national goal of "no net loss.’’‘~ In January 1989 this                      "
view was endorsed by the incoming administration’s I:PA.’~9

The primary difficulty with mitigation is the ease by which it can
finesse thequestion of preventing wetlands loss. A difficult permit de-
cision can be justified because the wetlands taken will be offset, at least
in part, somewhere else.4~° The federal establishment looks with some
pride at the acreage it has "saved" through mitigating conditions im-
posed in its section 404 permits,47. ignoring the larger figure on wet-
lands dredged and filled. At the everyday level, the practice of
mitigation has turned section 404 into "Let’s Make a Deal," a game
played actively by the U.S. Fish and Wildlife Service and National
Marine Fisheries Service on the pragmatic theory that some chips are
better than none.’*Tz

Notwith.standing the participation by the wildlife and fisheries
agencies, the deals are poor. They rarely result in parity: as a matter
of numbers, the wetlands lost outweigh those gained. They rarely re-
sult in quality; the wetlands taken are part of a larger lis’i~g ecosystem,
while those offered may be as isolated and doubtfully productive as
Bersani’s proposed rock quarry~v3 or the marsh fed by urban runoff in
National Audubon Society v. Hartz Mountain De..velopment Corp.

4/o8, WETL~.NDS POLICY FORUM KEPOI~’I’, Su.~ra note ’~32, at 18, 42.
4~9. OFFICE OF WATER, OFFICE OF WETLAND5 PROTE(.cTION. ~VIRONMF--’~*I’AL PROTECTION

AGENCY, WETL~’~DS ACTION PLAN: EPA’s SHORT-TERM A.GENDA IN RESPONSE TO RECOMMENDA-
TIONS OF THE ~.~TIONAL WETLANDS POLICY FORUM 13, 16 (1989) [hereinafter EPA’s RESPONSE];
see a!so Fish & F’~tds, EPA Releasex Wetlands Aedoa Plan in Re~po~e to Forum Recornmendati’ons.
NAT’L WETLA.~t~S NEwst.., Jam-Feb. 1989, at 4.

470. See National Audubon Soc’y v. Hartz Mountain l~v. Cocp~ 14 F~nvd. L Rep. (Envoi. L.
Inst.) 20,724 (D.NJ. 1983); FINAL DETERMINATION----LAKE ALMA, supra note 149. Se¢ also the com-
ment~ of local ol~---’ials on Lake Alma. following EPA’s exerci~ of it~ s~ction 4~2~�) authority, who
stated: "[O]ur mitigation plan was a good plan. Although we wer~ not propoxix~, an acre-p~r-ata’e
replacement for ~’~laads lost, we were still offering a good plan." Lake Alma Di~te Continues, 20
~nv’t Rep. (BNA) 1799 (1989). See also the comments of David Ortman0 Fri¢~l~ o~" the Earth, on a
recently permitted shopping mall in Oregon, despite the availability of a 250-ac~ industrial site less
than a mile away. Mr. O~tman stated that "EPA Regional Adminisl~’ator Rob~ R~II caved in and
approved the water meadow fill "with mitigation." Ortman, Let’s Call Them a~ Water Meado,,~,
~dqV’rL FORUM, Jan.-Feb. 1989, at 21, 25.

471. See W~lancl Regulation: Four ~’ie~poin~ on Section 404, EPA J., Jan.-Fdo. 1986, at
As a result o~" this [4041 process, the Corl~ of Engineers annually denies slighdy more than
three percent of’project applications. About one-third of the Ixrmits are ~i~ntly modi-
lied from th<ir origlnal application, and about 14 percent ofth~ 11,000 annual Ixa’mit appli-
cations ar~ ~uithdrawn by applicants. The Cxmgressional Oflic~ of Tcehnolo~" Assessment
h~ estimatod that ther~e denials, modilicatio~s, and withdrawat~ save 50,0(XI ar¢~ of pre-
cious wetlands every year.

472. See LaRo¢, Wetland Habitat Mitigations" An Historical Overvien¢, N,~T’L WETLANDS
NEWEL., Sept.-Oct. 1986, at g-10; see also GAO ~F-J’ORT, ~upra note 10.

473. B~rsani v. United States Envtl. Protection Agency, 674 F. Supp. 405 (N.D.N.Y. 1987), aff’d
sub nont Robichaud v. United States Envtl. Protection Agency, 850 F.2d 36 (2d C~r. 1988). cert. de-
nicd, 109 S. Ca. 15~ (1989).

474. 14 En~aL L. Rep. (En~tl. L. Inst.) 20,724 (D.N.J. 1983).
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Indeed, as with many experiments in creating natural s~tems, they
may not work at all. Added to the technical difficulties of any mitiga-
tion project are genuine differences of opinion over what the project
should accomplish. Tn Louisiana, where the coastline is eroding from
natural and manmade causes, mitigation offers are based, not on creat-
ing new wetlands, but on forestalling the loss of those that now exist--
hardly a zero sum game:vs On a national level, the USFWS has de-
veloped its own goals through an elaborate system of" habitat evalua-
tion, rating natural systems in accordance with their productivity."~

Under this system, mitigation can be provided by "enhancing" the
value of the habitat surrounding a project, t’or example by planting
foods and managing water levels for ducks. However such a tradeoff
is justified, the tract will remain that betrorehand there were 1130 acres
wetlands, and now there are only fifty. Degraded wetlands can always
be enhanced; dredged and filled wetlands are gone.

The first rule of" the section 404 program is, then, as EPA has
pronounced it and the Bersani court has accepted: First, do no harm.
Mitigation is a measure of last, not first, resort. Until this principle is
actually implemented by permit review staffs, the concept of mitiga-
tion will continue to wag the dog, pointing it away from those hard
and necessary decisions that ,~fill avoid wetlands loss:w

These problems noted, a second rule becomes necessary because.
so long as there is section 404 permitting, even on the narrower scale

....... ¯ ........ prescribed in this article, there will be losses. ~se_~t.hc_propqs.ed
.ru__~le_i_s__straigh_.tf~0rw..a._r.d: creation or.restoration of iden.ti.cal habitat, at-

a ratio of three acres t_o_o_rte,_N.o pr.oje~.t.e..d "loss preventiom". No. pr.~jected increase in .the number.of ducks or deer. No r0.c_k- q_.ufa~ _..ryi.~ su~

stituted for functioning_s.~.a_~.p_s:_..I.f_y.o_,u take a s~vamp.: you make one.
~ndeed,.~9.u.m.ake three because the .c.~.a.nces are good that~--~fbj~i-
wil____l__npt..su~ve,.a.nd, for the same reaso..n, Yo.u make them in advance
of other project construction, not afterwards,.not eve~i
"~:hi|e-ihere is ~i~i ~ir~ t3 adjust. You also make three because we
hav__e a!ready lost too many acres of swamp_s.i_a.nd-~n~ir~h~~-and :the
need to restore them--as the need to restore abandoned strip mines

° t ands.to clean abandoned waste siteS222~S...gr~- To. be sure,, the

47.5. See Tenneco LaTerrr Pr,ajecl,$upra note 467. at 10-11.
476. See Holmber¢ & Misso..~Iitigation: Determining the .Vced, N^T’L WLeTL’,~;DS NEWSL_

S~pt.-O~. 1986. at 10-1 I.
477. To be sure, both the WETLANDS POLICY FORUM R£~0~T, supra note 437. and EPA’s RE-

sl’o,~s~, supra note 469. recognize the last resort nature of miti[.atior¢i. The fact is, Ix~ever, that in
p~ctiee mitigation is usually the lit’st resort in the bargaining ~ between the Corl~. the applicant.
and the U.S. Fish and Wildlife Service, and it is too often whcwe the Corps ends it~ permit revie~
responsibilities. See ~up~a text accompanying note~ 123-25.
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cant is not responsible for all that has gone before, but his agriculture,.
his bulkheads, his line of activity most assuredly is responsible, and it
is time to start paying the bill. We have lost more than half of the
wetlands of America and, absent a massive restoration program, we
will not see their like, their producti~-ity, or their beauty again. The
United States government cannot pay the bill, nor should its taxpayers
be asked to do so. The bill should be presented to those who insist on
taking the remainder.

Mitigation is not the right concept for the section 404 program.
It is the concept of tradeoffs, and it currently does far more harm to
the program in diverting its focus from loss prevention than it "saves’"
in wetland acres. The appropriate concept is restoration, only as a last
resort, and only on a scale that will ensure that the wetlands base is,
eventually, restored.                            "                         .,

H. Regional or National Need

One final consideration remains. We are dealing with a resource
of critical national importance. It is diminishing in’ bits and pieces,
permit by permit, before our very .eyes. Were an analogy made to any
other resource protection program, the Endangered Species Act would                                ’2
offer the closest parallel and indeed the case could be made that, in
simple economics, wetlands are the ultimate critical habitat. No per-
mit program, by itself, can hope to stem the tide. Ultimately, govern-
mental programs of preclusive zoning, accelerated acquisition, and
massive restoration will be necessary.47s These remedies are topics for
another day.

The appropriate role of a strong 404 program is to buy these pro-
grams time. Given the incremental, piecemeal nature of the loss~
under the program, no test, alternatives or any other, can prevail with-
out reinforcement. The Endangered Species Act provides this rein-
forcement through several additional criteria in its exemption process;
one of these criteria is that the project be of "regional or national sig-
nificance-’’~79 Such a requirement would be a big step for the 404 pro-
gram. As noted early in this article, EPA once tried a requirement
that the permitting be "necessary,’’’~s° and then abandoned it.

EPA should try again. In the context of buying time, a require-
ment of regional or national need is nec~sary. The takings issue it
will necessarily invoke should be faced and stared down. If it cannot
be, nothing is lost. As it now stands, we are losing too much.

478. Foe one such dL,<:u~slon, ~ H.ouck, ~up~’a no~¢ 108.
479. See supra text ~-ompanying note 416.
480. See supra text a~:ompanying note 29.
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V~. CONCLUSION

.~:. ::~ ~. Section 404 is a bold experiment. It has attempted to harne~ the
"~’~ :::--!:" " energies of the Corps of Engineers with the instincts of the EPA. It
...... ~ has attempted to stop the degradation of more than one hundred mil-

-i -~:-,. lion acres of wetlands, the most important natural ecosystem in

~.. ~,~ America and the most endangered. It has sought to offset the econom-
~ ""::" its of plowing under, filling over, and dredging through the cheapest

land available for many enterprises and the most prized land available
for others~ And it has sought to achieve this offset through a test bot-
tomed on alternatives.

The alternatives test raises vexing conceptual problems. It also
challenges fundamental ideas of private ownership, tree enterprise,
federalism, economic growth, and development. So do, however,
nearly all environmental laws. And nearly all of these laws stumble
around and through the concept of alternative courses of action. The
problems cannot be avoided.

The question, then, is not whether alternatives should be critical
to section 404 but, rather, how to make them work most effectively to
accomplish the goals of the Act. The experience of the current section
404 program, and ~the successes and failures of" alternatives review
under similar prggrams, point to two recurring lessons. If the goal is
to avoid harm, then the scope of’alternatives must be broad mad their
effect must be dispositive. If" this article has helped to demonstrate
these lessons, and to present specific ways to strengthen the role of"
alternatives under section 404, it has been worthwhile.
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