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I
CONTRACT BETWEEN THE STATE OF CALIFORNIA DEPARTMENT OF WATER RESOURCES

AND THE NORTH DELTA WATER AGENCY
FOR THE ASSURANCE OF A DEPENDABLE WATER SUPPLY OF SUITABLE QUALITY

I THIS CONTRACT, made this ~. ~ day of .’~ ,19 "~._~/ between the STATE OF CALIFORNIA, acting by and through
its DEPARTMENT OF WATER RESOURCES (State), and the NORTH DELTA WATER AGENCY (Agency), a political
subdivision of the State of California, duly organized and existing pursuant to the laws thereof, with its principal place of business in
Sacramento, California.I RECITALS (1) The Delta has an existing gradient or relationship in quality
(a) The purpose of this contract is to assure that the State willbetween the westerly portion most seriously affected by ocean

maintain within the Agency a dependable water supply of ade-salinity intrusion and the interior portions of the Delta where the
~, quate quantity and quality for agricultural uses and, consistenteffect of ocean salinity intrusion is diminished. The water quality

with the water quality standards of Attachment A, for municipalcriteria set forth in this contract establishes minimum water quail-
and industrial uses, that the State will recognize the right to the useties at various monitoring locations. Although the water quality
of water for agricultural, municipal, and industrial uses within thecriteria at upstream locations is shown as equal in some periods of

i Agency, and that the Agency will pay compensation for anysome years to the water quality at the downstream locations, a
reimbursable benefits allocated to water users within the Agencybetter quality will in fact exist at the upstream locations at almost
resulting from the Federal Central Valley Project and the Stateall times. Similarly, a better water quality than that shown for any
Water Project, and offset by any detriments caused thereby, given monitoring location will also exist at interior points

i (b) The United States, acting through its Department of theupstream from that location at almost all times.
Interior, has under construction and is operating the Federal Cen-(m) It is not the intention of the State to acquire by purchase or
tral Valley Project (FCVP). by proceeding in eminent domain or by any other manner the

(c) The State has under construction and is operating the Statewater rights of water users within the Agency, including rights

t Water Project (SWP). acquired under this contract.
(d) The construction and operation of the FCVP and SWP at    (n) The parties desire that the United States become an addi-

times have changed and will further change the regimen of riverstional party to this contract.
tributary to the Sacramento-San Joaquin Delta (Delta) and the
regimen of the Delta channels from unregulated flow to regulated AGREEMENTS
flow. This regulation at times improves the quality of water in the I. Def’mitions. When used herein, the term:
Delta and at times diminishes the quality from that which would (a) "Agency" shall mean the North Delta Water Agency and
exist in the absence of the FCVP and SWP. The regulation at timesshall include all of the lands within the boundaries at the time the

m also alters the elevation of water in some Delta channels, contract is executed as described in Section 9.1 of the North Delta
(el Water problems within the Deltaare unique within theStateWater Agency Act, Chapter 283, Statutes of 1973, as amended.

of California. As a result of the geographical location of the lands (b) "Calendar year" shall mean the period January l
of the Delta and tidal influences, there is no physical shortage ofthrough December 3 I.

m water. Intrusion of saline ocean water and municipal, industrial (c) "Delta" shall mean the Sacramento-San Joaquin Delta
. and agricultural discharges and return flows, tend, however, toas defined in Section i 2220 of the California Water Code as of the

deteriorate the quality, date of the execution of the contract.
(f) The general welfare, as well as the rights and requirements of (d) "Electrical Conductivity~ (EC) shall mean the electrical

~m
the water users in the Delta, require that there be maintained inconductivity ofa water sample measured in millimhos per centime-
the Delta an adequate supply of good quality water for agricuhu-ter per square centimeter corrected to a standard temperature of
ral, municipal and industrial uses. 25° Celsius determined in accordance with procedures set forth in:-.| (g) The law of the State of California requires protection of thethe publication entitled "Standard Methods of Examination of
areas within which water originates and the watersheds in whichWater and Waste Water", published jointly by the American
water is developed. The Delta is such an area and within such aPublic Health Association, the American Water Works Associa-

~ watershed. Part 4.5 of Division 6 of the California Water Codetion, and the Water Pollution Control Federation, 13th Edition,

!

affords a first priority to provision of salinity control and mainte-1971, including such revisions thereof as may be made subsequent
nance of an adequate water supply in the Delta for reasonable andto the date of this contract which are approved in writing by the
beneficial uses of water and relegates to lesser priority all exports ofState and the Agency.
water from the Delta to other areas for any purpose. (el "Federal Central Valley Project’(FCVP) shall mean the

m. (h) The Agency asserts that water users within the Agency haveCentral Valley Project of the United States.
the right to divert, are diverting, and will continue to divert, for (0 "Four-River Basin Index" shall mean the most current
reasonable beneficial use, water from the Delta that would haveforecast of Sacramento Valley unimpaired runoff as presently

? been available therein ffthe FCVP and SWP were not in existence,published in the California Department of Water Resources Bul-

l together with the right to enjoy or acquire such benefits to whichletin 120 for the sum of the flows of the following: Sacramento
the water users may be entitled as a result of the FCVP and SWP.River above Bend Bridge near Red Bluff; Feather River, total

-~ (i) Section 4.4 of the North Delta Water Agency Act, Chapterinflow to Oroville Reservoir; Yuba River at Smartville; American
283, Statutes of 1973, as amended, provides that the Agency has noRiver, total inflow to Folsom Reservoir. The May i forecast shall

:1~ authority or power to affect, bind, prejudice, impair, restrict, orcontinue in effect until the February I forecast of the next succeed-
hmit vested water rights within the Agency. ing year.

(j) The State asserts that it has the right to divert, is diverting, (g) "State Water Project"(SWP)shall mean the State Water
and will continue to divert water from the Delta in connection withResources Development System as defined in Section 12931 of the

I the operation of the SWP. Water Code of the State of California.
(k) Operation of SWP to provide the water quality and quan-        (h) "SWRCB" shall mean the State Water Resources Con-

ttt.~ described m this contract constitutes a reasonable and benefi-trol Board.
cial use of water. (i) "Water year"shall meat: the period October I of any.year

|
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through September 30 of the following year. SWP agricultural contractors in the San Joaquin Valley is being

2. Water Quality. reduced by at least 50 percent of these agricultural entitlements (it

(a) (i) The State will operate the SWP to provide waterbeing the objective of the SWP to avoid agricultural deficiencies in
qualities at least equal to the better of: (l)the standards adopted byexcess of 25 percent) or the total of water supplied to meet annual
the SWRCB as they may be established from time to time; or (2)entitlements of all SWP contractors is being reduced by at least 15
the criteria established in this contract as identified on the graphspercent of all entitlements, whichever results in the greater reduc-

included as Attachment A. tion in acre feet delivered.
(ii) The 14-day running average of the mean daily EC at (ii) A drought emergency shall terminate if any of the

the identified location shall not exceed the values determined fromconditions in (b) (i) of this Article ceases to exist or if the flow past
the Attachment A graphs using the Four-River Basin Index exceptSacramento after October l exceeds 20,000 cubic feet per second

for the period February through March ofeach year at the locafioneach day for a period of J0 days.
(iii) Notwithstanding the provisions of Article 2 (a), whenin the Sacramento River at Emmaton for which the lower value of

a drought emergency exists, the emergency water quality criteria ofthe 80 percent probability range shall be used.
(iii) The quality,a-iteria described herein shall be met at all the SW RCB shall supersede the water quality requirements of this

times except for a transition period beginning one week before andcontract to the extent of any inconsistency; provided, however,
extendingoneweekafterthedateofchangeinpedodsasshownonthat the State shall use all reasonable efforts to preserve Delta
the graphs of Attachment A. During this transition period, thewater quality, taking into consideration both the limited water
SWP will be operated to provide as uniform a transition as possi-supply available for that purpose and recognizing the priority
ble over the two-week period from one set of criteria to the next soestablished for Delta protection referred to in Recital (g).
as to arrive at the new criteria one week after the date of change in (iv) When a drought emergency exists, and an overland
period as shown on the graphs of Attachment A. supply is not available to an individual water user comparable in

(b) While not committed affh’matively to achieving a betterquality and quantity to the water which would have been available

water quality at interior points upstream from Emmaton thanto the user under Attachment A, the State shall compensate the
those set forth on Attachment A, the State agrees not to alter theuser for loss of net income for each acre either (A) planted to a
Delta hydraulics in such manner as to cause a measurable adversemore salt-tolerant crop in the current year, (B) not planted to any
change in the ocean salinity gradient or relationship among thecrop in the current year provided such determination not to plant
various monitoring locations shown on Attachment B and interiorwas reasonable based on the drought emergency, or (C) which had

points upstream from those locations, with any particular flowa reduced yield due to the drought emergency, calculated on the
past Emmaton. basis of the’user’s average net income for any three of the prior five

(c) Whenever the recorded 14-day running average of meanyears for each such acre. A special contract claims procedure shall
daily EC of water in the Sacramento River at Sacramento exceedsbe estalished by the State to expedite and facilitate the payment of

0.25 mmhos, the quality criteria indicated on the graphs of Att-such compensation.

achment A may be adjusted by adding to the value taken therefrom5. O~,erland Water Supply Facilities.
the product of 1.5 times the amount that the recorded EC of the (a) Within the general objectives of protecting the western
,Sacramento River at Sacramento exceeds 0.25 mmhos. Delta areas against the destruction of agricultural productivity as a

3. Monitoring. The quality of water shall be measured by theresult of the increased salinity of waters in the Delta channels

State as needed to monitor performance pursuant to Article 2resulting in part from SWP operation, the State may provide
hereof with equipment installed, operated, and maintained by thediversion and overland facilities to supply and distribute water to
State, at locations indicated on"Attachment B’. Records of suchSherman Island as described in the report entitled "Overland
measurements shall at regular intervals be furnished to the Agency.Agricultural Water Facilities Sherman Island" dated January
All monitoring costs at North Fork Mokelumne River near Wal-1980. Final design and operating specifications shall be subject to
nut Grove, Sacramento River at Walnut Grove, and Steamboatapproval of the Agency and Reclamation District No. 341. The
Slough at Sutter Slough incurred by the State solely for thisAgency or its transferee willassume full ownership, operation, and
contract shall be shared equally by the Agency and the State. Allmaintenance responsibility for such facilities after successful opera-
monitoring costs to be borne by the Agency for monitoring at thetion as specified. After the facilities are constructed and operating,
above locations are included in the payment under Article 10.the water qualitry criteria for the Sacramento River at Emmaton

4. Provisions. shall apply at the intake of the facilities in Three Mile Slough.Emergency
(b) The State and the Agency may agree to the construction(a) Ira structural emergency occurs such as a levee failure orand operation of additional overland water supply facilities within,,~.,:.~re of an SWP facifity, which results in the State’s failure tothe Agency, so long as each landowner served by the overlandee~ ~he water quality criteria, the State shall not be in breach offacilities receives a quality of water not less than that specified inthis contract if it makes all reasonable efforts to operate SWPAttachment A for the upstream location nearest to his original

facilities so that the water quality criteria will be met again as soonpoint of diversion. The design and operation of such facilities and
as possible. For any period in which SWP failure results in failurethe cost sharing thereof are subject to approval of any reclamation
of the State to meet the water quality criteria, the State shall waivedistrict which includes within its boundaries the area to be served.payment under Article 10, prorated for that period, and theThe ownership, operation, and maintenance of diversion worksamount shall be deducted from the next payment due. and overland facilities shall be the subject of a separate agreement(b) (i) A drought emergency shall exist when all of thefollowing occur, between the Agency or its transferees and the State.

(1) The Four-River Basin lndex is less than an average6. Flowlmpact.TheStateshallnotconveySWPwatersoasto
of 9,000,000 acre feet in two consecutive years (which occurred incause a decrease or increase in the natural flow, or reversal of the
1933-4 and 1976-7); and natural flow direction, or to cause the water surface elevation in

(2) An SWRCB emergency regulation is in effect pro-Delta channels to be altered,to the detriment of Delta channels or
viding for the operation of the SWP to maintain water qualitywater users within the Agency. If lands, levees, embankments, or
different from that provided in this contract; and revetments adjacent to Delta channels within the Agency incur

(3) The water supplied to meet annual entitlements ofseepage ~r erosion damage or if diversion facilities must be modi-
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t’,ed as a resuk of alterexl water surface elevations as a result of thethe Delta so long as this contract remains in ful! force and effect
conveyance of water from the SWP to lands outside the Agencyand the State is in compliance herewith.
after the date of this contract, the State shall repair or alleviate the9. Term of Contract.
damage, shall improve the channels as necessary, and shall be (a) This contract shall continue in full force and effect until
responsible for all diversion facility modifications required, such time as it may be terminated by the written consent and

7. Place of Use of Water. agreement of the parties hereto, provided that 40 years after execu-
(a) Any subcontract entered into pursuant to Article 18 shalltion of this contract and every 40 years thereafter, there shall be a

provide that water diverted under this contract for use within thesix-month period of adjustment during which any party to thi,~
Agency shall not be used or otherwise disposed of outside thecontract can negotiate with the other parties to revise the contract
boundaries of the Agency by the subcontractor, as to the provisions’set out in Article 10. If, during this period,

(b) Any subcontract shall provide that all return flow wateragreement as to a requested revision cannot be achieved, the
from water diverted within the Agency under this contract shall beparties shall petition a court of competent jurisdiction to resolve
returned to the Delta channels. Subject to the provisions of thisthe issue as to the appropriate payment to be made under Article
contract concerning the quality and quantity of water to be made10. In revising Article I0, the court shall review water quality and
available to water users within the Agency, and to any reuse orsupply conditions within the Agency under operation of the FCVP
recapture by water users within the Agency, the subcontractorand SWP, and identify any reimbursable benefits allocated to
relinquishes any fight to such return flow, and as to any portionwater users within the Agency resulting from operation of the
thereof which may be attributable to the SWP, the subcontractorFCVP and SWP, offset by any detdmems caused thereby. Until
recognizes that the State has not abandoned such water, such time as any revision is final, including appeal from any ruling

(c) If water is attempted to be used or otherwise disposed ofof the court, the contract shall remain in effect as withodt such
outside the boundaries of the Agency so that the State’s fights torevision.
return flow are interfered with, the State may seek appropriate (b) In the event this contract terminates, the parties" water
administrative or judicial action against such use or disposal, rights to quality and quantity shall exist as if this contract had not

(d) This anicle shall not relieve any water useroftherespon-been entered into.
sibility to meet discharge regulations legally imposed. I0. Amount and Method of Payment for Water.

8. Scope of Contract. (a) The Agency shall pay each year as consideration for the
assurance that an adequate water supply and the specific water

(a) During the term of this contract: quality set forth in this contract will be maintained and monitored,(i) This contract shall constitute the full and sole agree-
ment between the State and the Agency as to (1) the quality ofthe sum of one hundred seventy thousand dollars ($170,000.00).

water which shall bein the Delta channels, and(2) the payment forThe annual payments shall be made to the State one-half on or

the assurance given that water of such quality shall be in the Deltabefore January 1 and one-half on or before .luly 1 of each year

channels for reasonable and beneficial uses on lands within thecommencing with January 1, 1982.
(b) The payment established in (a) above shall be subject toAgency, and said diversions and uses shall not be disturbed oradjustment as of January 1, 1987, and every fifth year thereafter.challenged by the State so long as this contract is in full force andThe adjusted payment shall bear the same relation to the paymenteffect,

specified in (a) above that the mean of the State’s latest projected(ii) The State recognizes the right ofthewaterusersoftheDelta Water Rate for the five years beginning with the year ofAgency to divert from the Delta channels for reasonable and
adjustment bears to $10.00 per acre foot; provided that. nobeneficial uses for agricultural, municipal and industrial purposesadjusted payment shall exceed the previous payment by more thanon lands within the Agency, and said diversions and uses shall not25 percent.be disturbed or challenged by the State so long as this contract is in

full force and effect, and the State shall furnish such water as may (c) The payments provided for in this article shall be depos-

be required within’the Agency to the extent not otherwise availableited by the State in trust in the California Water Resources Devel-

under the water rights of water users, opment System Revenue Account in the California Water Resour-
ces Development Bond Fund. The trust shall continue for five

(iii) The Agency shall not claim any right against the Stateyears (or such longer period as the State may determine) but shall
in conflict with the provisions hereof so long as this contractbe terminated when the United States executes a contract as
remains in full force and effect, provided in Article 11 with the State and the Agency at which time

(b) Nothing herein contained is intended to or does limittheproportionofthetrust fund that reflects the degree to which the
rights of the Agency against others than the State, or the Stateoperation of the FCVP has contributed to meeting the water
against .., person other than the Agency and water users withinquality standard under this contract as determined solely by the
the Ag ncy. State shall be paid to the United States (with a pro rata share of

(~, l’b;,s contract shall not affect, bind, prejudice, impair,interest). In the event that the United States has not entered into
restrict, or limit vested water fights within the Agency. such a contract before the termination of the trust, the trust fund

(d) The Agency agrees todefend affirmatively as reasonableshall become the sole property of the State.
and beneficial the water qualities established in this contract. The
State agrees to defend affirmatively as reasonable and beneficial1 !. P~rticipation ofthe Unit,ed States. The Agency will exercice

the use of water required to provide and sustain the qualifiesits best effortstosecure United Statesjoinderand concurrence with

established in this contract. The State agrees that such use shouldthe terms of this contract and the State will diligently attempt t’o
be examined only after determination by a court of competentobtain the joinder and concurrence of the United States with the
jurisdiction that all uses of water exported from the Delta by theterms of this contract and its participation as a party hereto. Such

State and by the United States, for agricultural, municipal, andconcurrence and participation by the United States in this contract

industrial purposes are reasonable and beneficial, and that irriga-shall include a recognition ratified by the Congress that the excess

tion practices, conservation efforts, and groundwater managementland provisions of Federal reclamation law shall not apply to this
within areas served by such exported water should be examined incontract.

particular. 12. Remedies.
(e) The Age.ncy consents to the State’s export of water from (a) The Agency shall be entitled to obtain specific perfor-

-3-

D--000368
D-000368



mance of the provisions of this contract by a decree of the Superiorto such water user or users are assigned to the area covered by the
Court in Sacramento County requiring the State to meet thesubcontract. The Agency shall remain prirrmdly liable and shall
standards set forth in this contract. If the water quality in Deltamake all payments required under this contract. No assignment or
channels falls below that provided in this contract, then, at thetransfer of this contract, or any pan hereof, rights hereunder, or
request of the Agency, the State shall cease all diversions tointerest herein by the Agency, other than a subcontract containing
storage in SWP reservoirs or release stored water from SWPthe same terms and conditions, shall be valid unless and until it is
reservoirs or cease all export by the SWP from Delta channels, orapproved by the State and made subject to such reasonable terms
any combination of these, to the extent that such action will furtherand conditions as the State may impose. No assignment or transfer
State compliance with the water quality standards set forth in thisof this contract or any part hereof, rights hereunder, or interest
contract, except that the State may continue to export from Deltaherein by the State shall be valid except as such assignment or
channels to the extent required to meet water quality requirementstransfer is made pursuant to and in conformity with applicable law.
in contracts with the Delta agencies specified in Section 11456 of19. Books, Records, Reports, and Inspections Thereof. Subject
the California Water code. to applicable State laws and regulations, the Agency shall have full

(b) To the extent permitted by haw, the State agrees to foregoand free access at all reasonable times td the SWP account books
the use of eminent domain proceedings to acquire water rights ofand official records of the State insofar as the same pertain to the
water users within the Agency or any fights acquired under thismatters and things provided for in this contract, with the fight at
contract for water or water quality maintenance for the purpose ofany time during office hours to make copies thereof, and the
exporting such water from the Delta. This provision shall not beproper representatives of the State shall have similar fights with
construed to prohibit the utilization of eminent domain proceed-respect to the account books and records of the Agency.
ings for the purpose of acquiring land or any other fights necessary 20. Waiver of Rights. Any waiver at any time by either party
for the construction of water facilities, hereto of its fights with respect to a default, or any other matter

(c) Except as provided in the water quality assurances in. afising in connection with this contract, shall not be deemed to be a
Article 2 and the provisions of Article 6 and Article 8, neither thewaiver with respect to any other default or matter.
State nor its officers, agents, or employees shall be liable for or on21. Assurance Relating to Validity of Contract. This contract
account of: shall be effective after its execution by the Agency and the State.

(i) The control, carriage, handling, use, disposal, or dis-Promptly after the execution and delivery of this contract, the
tribution of any water outside the facilities constructed, operatedAgency shall file and prosecute to a final decree, including anyand maintained by the State. appeal therefrom to the highest court bf the State of California, in a

(ii) Claims of damage of any nature whatsoever, includingcourt of competent jurisdiction a special proceeding for the judicial
but not limited to property loss or damage, personal injury orexamination, approval, and confirmation of the proceedings of thedeath arising out of or connected with the control, carriage, hand-
ling, use, disposal or distribution of any water outside of the Agency’s Board of Directors and of the Agency leading up to and

including the making of this contract and the validity of the
facilities constructed, operated and maintained by the State.       provisions thereof as a binding and enforceable obligation upon

(d) The use by the Agency or the State of any remedythe State and the Agency. If, in this proceeding or other proceedingspecified herein for the enforcement of this contract is not exclusivebefore a court of competent jurisdiction, any portion of this con-
and shall not deprive either from using any other remedy providedtract should be determined to be constitutionally invalid, then the
by law. remaining portions of this contract shall remain in full force and

13. Comparable Treatment. In the event that the State gives oneffect unless modified by mutual consent of the parties.
the whole substantially more favorable treatment to any other22. Notices. All notices that are required either expressly or by
Delta entity under similar circumstances than that accorded underimplication to be given by one party to the other shall be deemed to
this contract to the Agency, the State agrees to renegotiate thishave been given if delivered personally or if enclosed in a properly
contract to provide comparable treatment to the Agency under thisaddressed, postage prepaid, envelope and deposited in a United
contract. States Post Office. Unless or until formally notified otherwise, the

GENERAL PROVISIONS Agency shall address all notices to the State as follows:
14. Amendments.This contract may be amended or terminated Director, Department of Water Resources

at any time by mutual agreement of the State and the Agency. P.O. Box 388
15. Reservation With Respect to State Laws. Nothing herein Sacramento, California 95802

contained shall be construed as estopping or otherwise preventingand the State shall address all notices to the Agency as follows:
the Agency, or a,~, person, firm, association, corporation, or North Delta Water Agency

public body claimiug by, through, or under the Agency, from 921. .- 1.1.  St., 703
contesting by litigation or other lawful means, the validity, consti- Sacramento, California 95814
tutionality, construction or application of law of the State ofany IN WITNESSWHEREOF,the panicshereto haveexecuted
California. this contract on the date first above written.

16. Opinions and Determinations. Where the terms of thisApproved as to legal form STATE OF CALIFORNIA
contract provide for action to be based upon the opinion, judg-and sufficiency:.
ment, approval, review, or determination of either party hereto,

/r~] ~ .~ T0~rbI.ER /~/~O~A.~D ]~. ROBIE
such terms are not intended to be and shall never be construed asBy By
permitting such opinion, judgment, approval, review, or determi-Chief Counsel Dept. of Water Resources
nation to be arbitrary, capricious, or unreasonable. Det~t. of Water Resources

17. Successors and A~igns Obligated. This contract and all ofApproved as to legal form NORTH DELTA WATER
its provisions shall apply to and bind the successors and assigns ofand sufficiency:. AGENCY
the panics hereto.

18. Assignment and Subcontract. The Agency may enter intoBy /’sZ GEORGE BASYEBy ~ W. R, DARS]’~
subcontracts w~th water users within the Agency boundaries in General Counsel Chairman
which the assurances and obligations provided in ’his contract asNorth Delta Water Agency Board of Directors
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