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DRAFT: June 29, 2000; I I:41AM.m.

PARTNERSHIPS FOR RESTORATION:
Safe Harbors/Assurances to Implement

th~ CALFED Bay-Delta Program

SUMMARY                :

Today, the federal agencies patti .cipating in the CALFED Bay-Delta Program (the ’Tederal
Agencies") armounce a Safe Harbors/Assurances Program (the "Program"). that is intgnded to
encourage voluntary participation, by landbwners, lo~al ager~cies, and other private interests
("Local Participant’’) in the eff0~ to restore the environment in and upstream of the San
Francisco Bay-Sa~amento/San Joaquin Rivvr Delta Estuary (the "Bay-Delta ~stuary") in
Californi~ The type ofr~ional~olution to problezns facing the Bay-Delta Estuary exemplified
in the Program provides in~ntiv~s to Local Participants in and upstream ofthe Bay-Delta
Estuary (in areas identified as the CALFED Solution Area) m restore, enhance, or maintain
habitat for listed or candida~ species on private lands by protecting Local Participants’ (and their
neighbors’) privacy and prolX~" righm. In this way, the Program uses the opportunities created
by the CALFED Bay-D~lta Pro .~.~’s focus on resolving California’s water problcras to create
an innovative approach to resolving the problems facing California’s endangered species, thus
effectuating the inter of Congress. 16 U.S.C. § 1531(c)(2).

The voluntary and enthusiastic collaboration by Local Participants in ecosystc’m restoration
efforts is of critical importaucg to the success of the CALFED Bay-Delta Program. Much of the
habitat for listed and candidate species in the CALFED Solution Area is found on private lands;
accordingly, the Federal Agencii:s believe that the active participation of the Local Participants is
esscr~tial if the CALFED Bay-Delta Prvgram is to be able to achieve i~s ecosystem restoration
goal~. Cvmmc-nts reccivvd on tie CALFED Bay-Delta Progam’s Revised Dra~ Programmatic
Environmental Impact Statement/Envimnmmtal impact Report (EIS/EIR) and through the Bay-
Delta Advisory Committee process indicate that many Local Participants in the CALFED
Solution Area are willing voluntarily to participate in ecosystem restoration efforts. These Local
Participants, howwer, will only participam in ecosyst~n restoration efforts on condition that
they and their neighbors receive certain assurances regarding the manner in which the Federal
Agencies wiI1 implement the federal Eadange~d Species Act and other applicable laws. The
Program is intended t~ provide the needed assurances to e~oarage such voluntary participation
in ecosystem restoration efforts,
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The Program envisions that the Federal Agencies and a Local Participant will enter into an
agreement under which the Local’ Participant will take specified actions to contribute to the
restoration of the Bay-Delta ecosystem that far~er the Fede~d Agencies’ conservation goals.
The agreement will provide the -12ocal Participant with assurances that: (i) describe the manner in
which the Federal Agencies will implement applicable law, (in protect Local Participants’
privacy interests, (iii) preserve I~.~cal Participants’ property rights, and (iv) protect the privacy,
property rights, and ability to far~ of Local Participants" neighbors.

The Program is an unprecedented public/private partne~hip to a~hieve the restoration of the
eoosystean in the CALFED Solution Area in a manner that benefits Local Participants. In this
way, the Progtm~ refutes the common myth that ecosysmm prote, tion and restoration must come
at the expense oft.he rights ofLo~.~ al Participants or economic development (or vice-versa). The
Program both will encourage the:restoration of thousands of acres of habitat in the CALFED
Solution Area and will enCoumgF farming, ranching, and other �~xmomically productive
activities by providing r¢gulatory certainty to Local Participants.

SUPPLEMENTARY INFORMATION

Background               ~

Th~ Bay-Delta Estuary is an intricate web of waterways located at the junction o£ San Francisco
Bay and the Sacramento and San Joaquin Rivers in northern Califortfia. The Bay-Delta Esmm’y
is th~ largest estuary on the westleoast of North America and serves as an important component
of the Pacific Flyway, providinf habitat for hundreds of fish and wildlife species. The Bay-Delta
~ is also the location of the two major water projects that provide water for hundreds of
thousands of acres of irrigated farmland in the San ~Ioaquin Valley and over 20 million p~ople in
southern California.

Populations of indicator aquatic species that reside in the Bay-Delta Estuary or that migrate
through the Bay-Delta Estuary have declined substantially from abundance levels found in the
1960’s. In response to these declining populations, the National Marin¢ Fisheries Service
(NMFS) listed the winter-run chinook salmon as threatened under the Endm~gered Species Act in
1990; the U.S. Fish & Wildlife Service (USFWS) listed the delta smelt as ~dangered in 1993.
Since that time an additional ~ species that rely upon the Bay-Delta Estuary or areas upstream
of the Estuary have been listed under the federal and California ~ndangerexi .~peeies acts.

In erda" to addrsss the continuing decline offish and wildlife populations, the United States and
the State of Calffbrnia establi.~h~l the CALFED Bay-Delta Program in 1994. The CALFED
Bay-Delta restoration effort is the largest such effort in the United States and, quite possibly, in
human history. The purpose of the CALFED Bay-D~lta Program is to reduce conflicts related to
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the use of the Bay-Delta Estuary by simultaneously addressing issues relating to ecosystem
restoration, water quality, water supply reliability, and levee system integrity. /n achieving these
goals, the CALFED Bay-Delta P~. grmn has committed itself to the important ~lui~,ble principle
of"no rodi~d impacts"; in other words, the CALLED Bay-Delta Program will not resolve
problemas in one g~ographic ar~a~by creating new problems in another are~

On ]une 9, 2000, the Unit.ml Sta~s and the S~ of California issued: "*California’s Watex
Future: A ~Framework for Action" which describes the mann~ in which implementar.ion of the
CALFED Bay-Delta Program will proceed. The Framework for Action promises that the
CALFED Bay-Delta Program wO! first look to public lands as the locus of conservation
activities. The Framework for A~.~ tion also recognizes that wh~e public land is not available,
mutually beneficial partnerships Wit~ Local Participants must be pro-sued in order to ackieve the
CALFED Bay-Delta Program’s ~system restoration goals. The Program is inmnd~l to
implement r2~is con~t and so d~.velop parmerskips not only b~veen state and fe.zteral agencies,
but also among those agencies ~d Local Participants. The Federal Agencies believe ~hat only by
~e creation of such manifold p .a~nerships can the CALFED Bay-Delta Program succeed, as
’intended by Congress, the CalifOh~ Legislature, and the she and federal Administrations.

The CALFED Bay-Delta Progra~n issued a Final Programmatic Environmental Impm~t
StaI~ment/Report on        , .’2000 and be Fedexal Agencies issued a Record of Decision
adopting the proposed implementation plan on     ~ ,2000.

Conservation Strategy

The "Framework for Action" issi.~ by the Unit~l States and the State of California on June 9,
2000 recognizes ~ conservation efforts within the CALFED Solution Ar~ should begin with
public lands and should develop. Conservation Projects on thos~ lands whenever practicable.
Such multiple-purpose use of federal lami simply represents sound stewardship of public
resources and maintai~ the economic benefits accruing to the Nation ~om private ]ands while
providing the benefits of ecosystem restoration.

In many cases, though, the "Framework for Action" recognizes tha~ ecosystem ¢estoration
actions will need m proceed on private lands. Much ofthe current and potential habitat for list~.~
or candidate species in the Bay-Delta Estuary and thv CALFED Solution Area is in private
ownership. Moreover, mu~h of the public land that contains current and potential habitat is
adjacent to privately-owned land~ and thr cooperation of neighboring landowners is important to
the success of a conservation program. For these r~asons, it is critical that the CALFED Bay-
Delta Program’s conservation s~rategy develop measures tha~ ~ncouragv Local Participants ~o
develop partnerships with the CALFED Bay-Delta Program and b~ome actively involved in the
conservation of listed or candidate species. Such pm-merships between the Federal Agencies and
Local Participants can provide gn:ater flexibility in implementing conservation measures and can
tailor thosc measures mo~e closely to the needs of Local Participants, their neighbors, and Ikstcd
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sp~ies alike. Further, because the science of ecosystem restoration is still in its early stages, a
variety of approaches to ecosystem restoratio~a when combined with the analysis of results from
these approaches can provide useful infomastion in evaluating the most cost-effective means to
re~a3re ecosystems while not adv,ersely affecting farming, ranching, or other activities. This
concept., eallm:l "adaptive ~ent" is eent~&l to the i.mplementstion of the CALFED Bay-
Delta Program and it also occupies a central place in the implementation of the Program.

Many Local Participants are will~g voluntarily to manage their property or activities to provide
benefits to fish and wildlife species, provided that their willingness to provide these benefits is
not used against them by federal;!br state agencies. Local Participants are fearful that, if they
cooperate with state or federal agendes in undertaking ecosystem restoration activities, those
state or federal agencies will impose significant new restrictions on their farming, trenching,
irrigation, flood control, or oth~r..~:aetivities. Because of these feats, many Poteaxtial Local
Participants r~ffuse to collaborate, with the Federal Agencies in undertaking ecosystem restoration
activities. The ultimate result is~ess habitat for fish and wildlife and a less-than-satisf~aetory
implem.eatation ot"the fed~n’al E~’.dangered Species Act.

The Fedm, al Agencies view the assurances contained in the Program as critical to overcoming the
distrast mad fear among Local P~rtieipants that i~volvement with eeosystern restoration activities
sponsored and enoom’~ged by the Federal Agencies necessarily means the destruction of Loc’,d
Participants’ current way of life!! As acknowledged in the 1999 Partners.for Stewardship report,
"restoration requires partnerships whi~ acknowledge that the f~te of a watershed involves atl of
the people who live in it and benefit from it and share responsibility in deciding its future." In
that report, the Department of the Interior recognized that the "key to this partnership approach"
is the use of"t’lexible m~hanisms to restore wildlife and lmbitat without destroying Ameriean
livelihoods or stifling prosperity." Through this Progtm-n, the Fedea’al Agencies seek to meet
both of these goals by harnessing the en~gy, initiative, and resources of Local t’artieipmats to
join with the state ~nd federal govemmmats to restore the many ecosystems found in the
CALFED Solution Ar~.

Because the Program will bring the energy, initiative, and resources of Local Participants to bear
in support of eeosystt.ma restoration, the Federal Agencies believe that a collaborative approach to
ecosystem restoration and the conservation of listed and emadidat~ species that provides legal
assurances to Local Participants and that enlists Local Participants as partners for good
stewardship of our naaual resources represents the most cost-effective approach to ~x~hieving the
goals established by Congress in enacting the federal Endangered Species Aeu This approach
represents a positive step towards fulfilling the promis~ of the Endangered Species Act that:
"encouraging the States and other interested parties, through Federal financial assistance and a
system of incentives, to develop and maintain conservation programs whioh meet national
intematJon~I standards is a key to meeting be Nation’s international commitmertts and to better
safeguarding, for th# benefit of all citizens, the Nation’s heritage in fish, wildlife, mad plants. 16
U.$.C. § 153 l(a)(5). Further, this approach - and, inde~l, the entire eALFED Bay-Delta
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Program- fulfills Congress’ direction that the Secretary of the Interior "shall cooperate wi~
states "’to the maximum extent practicable." 16 U.S.C. § 1535. The Program’s approach is
consistent with the Safe Harbor ~olicy issuexi on June 17, 1999 by NMFS and USFWS. 64 Fed_
Reg. 32706 (3une 17, 1999). This approach also is consistent with the CALFED Bay-Delta
Program’s ~.oosyst~ gcscoratio.~ Program Plan and rel~nts an expansion and ehboration on
the Multi-Species Conservation Strategy that was described in the P,.evised Programmatic
EIS/EIR.

Proposed Regulations

PartA: General lh’ovisioas

1. ~9__~. The parpose o£those regulations is to implement the provisions of the
Endangered Species Act bf 1973 (including the Safe Harbors Policy issued on June 17,
1999), the Migratory Bird Treaty Act of 1918, Section 10 of the R.iw~’s and Harbors Act
of 1899,’S~tion 404 of the Federal Wat~ Pollution Con~’ol Act, the National
Environmental Policy A~ of 1969, and othe~: applicable law by promising parties who
voluntarily engage in oomervation activities under the terms of an Implementing
Agre~mont that the Fexic~ya. 1 Govetmra~nt will not interfere with their Routine and
Ongoing Agricultural Activities, irrigation, flood control or other activities and practices.
The Progra~ is to b¢ Iib~mlly int~pr~tegl to avoid any interferenCe by the Federal
Government with the artivities and practices of Local Participants or their neighbors,
either bolero or ~ the excretion of an Impl=n~ting Agreement.

2. Authority. This Program is promulgated by the Fe, dcml Agencies under the authority oi-"
the Endangered 8po¢i¢$ Act of 1973, the Migratory Bird Tre.aw Act of 1918, Section 10
of the Rivets and Harbors Act of I899, Section 404 of the Federal Water PoLlution
Control Act, the National F, nvironm~ntal Policy Act of 1969, and other applic, able law.

3. Definitions.

1. Advisory ~ommitte~. The advisory vommitr~ ohartet~l ander the Federal
Advisory Committee Aot and described in section 5(b) below:

2. CALFED Solution Area. The geographical area defined as the CALFED Solution
Area by the CALFED Bay-D~lta Program Draft Programmatic EIS/EIR § 1.3, at
1-10 to 1-13.

3. Conservation Proje~ A voluntary aotion by a Local Participant under the
auspices of th~ Program, taken in exchange for assm’ancos from the Federal
Agencies that protect the privacy and prop~ty rights of the Local Participant, that:

for
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(i) resmre~, enhances, or maintains habitat for listed or candidate species in the
CALFED Solution Area; (ii) impl~n~ats provisions of the CALFED EcosystemRestoration lh-ogr’4m" Plan, as it may be amended from time m time; or (iii)

otherwise has a b~xeficial effect on the survival or recovery of one or more
species listext as "~aadidate," "threatened," or "endangered" under the terms of the
f~leral Endanger ~.eki Species Act (e.g., the eor~olidation of water diversions for the
purpose ofco~ a fish screen, mitigation banking, or changes in levee
mainlenance pr~e~k~s). The te~mas of s~eh a~tivities mad ~mamnces will be
memorialized in ah Implementing Agreement and ~hall be consistent with these
regulation.    .

4. Federal Ageneies~ All federal agencies participating in any way in the CALFED
--Bay-DelmProgr~.~ including, but not limited to, the Departments of Agrieultttre,

Commerce, Defer." e, and Interior; the Envimrtmental lh’oteetion Agency;, and the
Western Area Power Admini~tr~on.

5. Framework Commission. The Corrmaission which sueee~ls to the governance of
the CALFt~D Bad-Delta Program, as desen’t~d in the doettment ~’California’s
Water Future: A Framework for Action" dated June 9, 2000.

.-.

6. Impl..m’aenting Agreement. A voltmt~,y agre~aent between one or more Local
Participant(s), thd Federal Agencies, mad/or the S~te of California to implement a
Conservation Project under the auspice~ of the Progranx. An Implementing
Agreement may be progranamatie in mature and contemplate sub-hgreenaents
b~ween the signatory Local Participant(s) and other individuals, public agencies,
or private entitle. Programmatic Implementing Agr~rnent$ (for instance,
between the Fed~al Ager~ies, the State of California, and one or more water
districts) are eneottraged. Sub-agreements shall not be ineomistent with the terms
of the applicable programmatic Impl~aenthag Agreement. All Impl~-~nenting
Agr6~ments shall be consistent with the provisio~ of these regulations.

Local Participant. A Local Participant may include, but is not limited to, any of
the following:

I. Landowners (or their tenants) who: (i) allow Conservation Projects on
lands th~ they own, lease, or serve; (ii) own, lease or serve lands that are
within a reasonable radius (depend~g on species) of the location of a
Conservation Project; or (iii) own, lease, or serve lands within a watershed
for which one or more Federal Agencies are implementing a Conservation
lh~jeer.

Partnerships for R.~tor~ion
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2. Local public agencies (including,. but not limited to counties, cities, and
special districts) with Conservation Projects located within their
boundaries or located where activities connected with a Conservation
Project could affect the opea’ations of the local public agencies.

3. Mutual w~er companies, private individuals, or other private
¯ organizatibns that might wish to participate in Conservation Projects or
whose act~k, ities might be a,fleeted by the implementation of Conservation
Projects.

8. Program. The P .’.a~merships for Restoration program described in these
reguIationS.

9. Routine and Ong6ing Agricultural Activities. Routine and Ongoing Agrioultur’al
Activities are all ~.etivities or practices undertaken on a farm or ranch for the
purpose of prodding or marketing any plant or animal product for eommereiaI
purposes. These a~tivities include those uses recognized as compa~’ble uses "
pursuant to the VC-~illinmson Act (California Government Code sections 512000 et
seq.) providexi the activities are consistent with the economies of agricultural
operations. Routhae and Ongoing Agricultural Activities do not include
conversion of agr]~eulturaI land to a nonagrieulttu-al use or timber harvesting
activities governed by the California State Board of Forestry.

4. Applieation of Assurances. The assurances described in Part B of these regulations
apply to all Local Participants.

5. !mplementatior~

1. _I~aplementing Agreements. The Program will be implemented, by a series of
Implementing Agreements. All proposed Implementing Agreements will be
subject to review., by the "advisory eommitt~ described below.

2. Advisory Committee. In order to facilitate implementation of the Program, the
Federal Age’aeies will establi.da an advisory eommitte~ (the "Advisory
Committee") chartered under the auspices of the Federal Advisory Committee Act
that is composed of representatives of local publie agencies, water suppliers,
lmadowners, local watershed groups, and other interested parties. The members of
this advisory committee shall be appointed by the county boards of supervisors in
the CALFED Solution Area, with each counw being eligible to make one
appointment from among qualified individuals. This committee shall look to
local bodies for advice and recommendations, ineluding, for example, those
established under C~ifornia’s S.B. 1086 or the Delta Protection Commission.

Pat’mership~ for R.~storation
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The AdvL~ry Committee shall prepar~ a biennial report to the Secretary of t.he
Int~’ior and the C~liforaia Secretary of Resources descm’bing any
recommendations for changes in the manner in which the Pin.am is being
~mplememed. The Framework Commission will provide staff to the Advisory

Streamlined Permitting. Withkn one year fi’om the date on which final regulations
impl~ncnfing the!Prog1"am are issued, the Federal Agencies shall, a~mr consulting
with the Advisor)~.Commi~te¢, design and implement a consolidated permit
review program that will �-nabl~ Local Participants to obtain all Federal permils
necessary Io implement a Conservation Proj¢0L To tho cxtem practicable, the
Federal Agencics:~hall coordinate this permit review program with Suttc and local

"--pmnitting agencies to create a "one-stop shop" for all permits needed to
implementa Consvrvafion ProjeoL This "one-stop shop" permitting program
shall minimize d~.ay and iacreas~ certainty for Lo0aI Participants and shall be
designed to be asi~"user-fricrgily" as possible. Local Participants shall ordy need
to submit a singl~pemait for each Implementing Agrcemem. The Federal
Agencies shall estsblish procedures to facilitate simultaneous review of a pcmdt
application by m~tiple agencies under multiple regulatory schemes. The terms of
all permits issued~under the auspices of fire Program shall be coordinated so as to
preclud~ any inc, ces!stenci~s, shaI1 be consistent with these regulations, and shall
be consistent with the terms of the proposed gmplemenfi~ng Agreement. The
Federal Agcnoie~ shall also develop standarcI permits to address repetitive
situations (e.g., r~pair of water diversion works aftor storm damage). Permit
review and proem, sing shall be gov=’ned by th© following s~hedul¢:

1. Within 30 calendar days after the l:edvral Agencies receive an application
for th¢.pe~it(s) nceded for th~ implementation of a Conservation Project,
the Federal Agencies shall determine, in writing, whether the application
is complete and shall immediatdy transmit that determination to the Lo~al
Participant. If a written determination is not made within 30 days after
receipt ogth¢ application,, the application shall be deemed complete and
the permit(s) apptiexl for shall be automatically granted.

If, within 30 calcnda~ days of the submittal of the permit applioation, one
or more Fedora1 Agencies determines that additional information is needed
to complete the application, that agency will immedialely notify the Local
Participant in writing of specifically what additionat information is needed
m complete tho application. The Fcclcral Agencies shall use all reasonable
efforts ~o minimize ~ amount and dvtatl of the informmion needed to
completea permit application. In no case shall any federal agency reqaire
the Loca! Participant to submit information beyond the specific

Par~efghips for Restoration
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iaformafiofl required by section (5)(c) of this Program. In no case shall
any federal agency require the Local Participant to prepare an application
which exceeds the level of detail necessary for a categorical exclusion
under the National Environmental Policy Acu 40 C.F.R. § 1508.4. A
Local Participant may protest the need for requested information and the
burden shal. l be upon the Federal Agency(ies) requesting the information
to prove a :~ompelIing need for the requested information.

3. In the eve~."t that fedexal hw provides for public notice and comment on
permit app.]ieations, the Federal Agencies shaJl require any person or
entity wh~ reque~s an oppommity to review and comment on a permit
applicatio9 to submit such comments within 30 calendar days of the date
theapplic.’,afion is determined to be complete. The pennitting Federal
Agency(i~) shall approve or deny a permit within 15 calrndar days after
the close dfthis comment period.

4. In the event that one or mor~ Federal Agencies deny a permit for the
implemen~tion of a Conservation Project, the Federal Agency(ics) shall
have the ,t~den of’proving, by a preponderance of the evidence, that such

4. Volunlary Participation by Local Participants. Participation in the Program shall
be strictly voluntary. Local Participants who execute an Implementing
Agreement may Withdraw at any time and shall not suffer any penalty or
disincentive for w.ithdrawing from the Program. Local Participants shall not be
r~qttirrd to mitiga~ for the �ffects of their withdrawal from the Program or be
deemed to have taken a member of a listed species, as defmcd in the federal
Ertdangerrd Species Act, as a result of their withdrawal f~om the Program.

5. Net Conservatiofi Benefit. Implementation of the Program shall be bas~l on the
concept of ~t net conservation bcnefr~ The Program is based on encouraging
potential Local Participants to join with the Federal Agencies to modify practices
so as to improve.conditions for candidate, threatened or endangered species. In
order to provide an incentive for Local Participants to engage in Conservation
Projects, Local Participants shall not be subject to minimization and/or mitigation
requirements used to implement the federal Endangered Species Act for any of
their activities and practices as long as a Conservation Project, when considered in
conjunction with the Local Participant’s other a~tivities and practices, provides a
net conservation benefit to one or more species.

6. Environmental Review. Based on the vision and principles established in
historic 1994 Bay-Delta Accord, the United States and the State of California

Partn~shipsforR~slora~on
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have painstakingl~ crafted a consensus solution to the problems of th~ Bay-Delta
Estaary. This solution has been caref, a!ly designed to ~nefit a variety ofinter~ts
which are often p~Ax~ive, d as mutually exclusive. Ecosystem restoration plays an
integral role withifi this balanced approach to addressing Bay-Delta issues.

The Federal Agen~ ies reviewed the programmatic and cumulative impacts of
implommxting lar .ge-s~ale ecosystem restoration activiti~ in the CALFED
Solution A~a in the Revised Programmatic EI$/EIR for the Ecosystem
Restoratioa Pro .gr~m Plan (the "’ERPP"). The ERPP expresses, in elaborate detail,
the Federal AgenCies’ vi,ion for ecosystem restoration within the C,ad2ED
Solution Area. "file ERPP has been subjected to an uapreced~ntexi level of public
scrutiny and agency review as part of the Revisexl Programmatic IS/EIR. That
review reveals ~ the palette ofecosy~tcaa restoration activities ~avisioned in the
EP,-PP will significantly increase the quality of habitat available to listt~d and
candidate spe~ies~within the CALFED Solution Area by increasing habitat
contiguity, incre~." ing total habitat area, and otherwis¢ maintaining, restoring, or
enha~g those ~osystem fez.rares that conm’bute to the conservation of these

...
species.        :.

In enacting the Ngtional Environmental Policy Act, Congress sought m preserve
the enviroment by requiring fed~’a.! agencies to: (i) consider the environmental
effezts of their decisions and (ii) inform the public of the potential environmental
effects of an a~ti0n. As d~cribed above, the Fedecal Agenvie~ and a large
number of public, and private stakeholders have considered the effects on the
environment of the implementation of ecosymem restoration projezts in the
CALFED Solution Area. Under thes, cimumstance,, no further environmental
review of individual Conservation Projects (or Implementing Agreements
associated with those projects) is re~faired in order to comply with the National
Environmental Policy Act. Similarly, no furth~" consultation is required under the
provisions of the.Endangered Species Act for the development and
implementation of this Program (inclading, without limitation, execution of
Implementing Agrem’nent,).

7. Parallel California P, egulations. These regulations implement federal law and
provid~ assm~c~ under the regulatory authority of fe~te~al agenci¢s.
Simultaneous with the issuance of these regulations, the State of California
int~mds to issue parallel regulations that will govern California agencies under
California law.

8. Contingency Fund. Subject to the availability of appropriations, the Fede~
Agencies shall, within the first five years of impl~nentation of the Program,
allocate sufficient resourc, s to a self-insum~e fund (the "Contingency Fund") to

Parmerahil~ for Rt.toration
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finance one-halt’(~) of expected losses, if any, that may occur, in whole or in
part, as a result of.the activities authorized by this Program. Examples of such
losses could include damage to levees or fish screens as a result of Conservation
Projects along thelSaeramento River or the types of liability identified in section
6(I") below. The remainder of the Contingency Fund will be funded by the State
of California. Losses entirely attributable to intentional wrongdoing or gross
negligence on the:~rt of a Local Participant or third parties are excluded from
coverage. The Frhmework Commission will act as manager and m~stee of the
Contingency Fund.

9. Ombudspetson/G-i’ievance Procedm’e. The Fedexal Agencies shall establish and
fill the office of Ombudsperson within three months of the commencement of the
Program in order ~o provide impartial oversight of the day-to-day implementation
of the Program. The Ombudsperson shall have substantial experience as a
landowner, or as a..r6"presentative of local public agencies, water supp.li6,rs, or local
watershed groups’. Prior to appointing the Ombudsperson, the Federal Agencies
shall consult wi~:the Advisory Committee regarding.potential appointees. Any
Local Partieipant,~or potential Local Participant) who believes that a Federal
Agency has acted, in a manner inconsistent with the intent of this Program may
file a complaint ~rith the Ombudsperson, which complaint shall be the subject of a
written determination by the Ombudsperson within sixty days of the date of the
complaint. The Ombudsperson shall be entitled to hire and fire st’aft and the
op6~’ation oft.he ~ffiee oftbe Ombudsparson shall be funded by the Framework
Commission. ..

PartB Assurme~s Prognma

6. General Assur, mees to ]Local Participants.

I. CostS of Pardc~.ittion. All incremental costs to Local Participants related to
participation in this Program shall be borne by the CALFED agencies.
Increnaenud costs include, without limitation, all costs associated with
implementing a Conservation Project.

2. Private Propert’y_Ri~hts. All parties will fully respect privat~ property rights of
LocalPartieipants, as well as neighbors of Local Participants. Agency personnel
will not enter upon private lands without the express permission of the laladownel"
or manager, save in eases of bona fide emergencies.

3. Right to Privacy/Information Collection. A Local Participant "shall inform the
C~ Agencies of the Local Participant’s habitat restoration goal prior to
embarking on a habitat restoration effort. The Local Participant shall provide the
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neighbors), incidental take authority will extend to the routine and ongoing
activities and peat.does of that agency, individual, or company.

6. Liability Protection. The United States and the State of California will fully
indemnify, d~fend~ and hold Local Participanls and their neighbors harmless for
any losses that may oe.cur as a result of a Local Participant implementing
Conservation ProjeCts. Included within this liability protection is any liability that
may a~crue 1o Lodal Participant or their neighbors, including local flood control,
levee maintenan~."~, or water sut~ply agencies, due to: (1) recreational a~vities
(e.g., injuries to w’aterskiers or due to jet skis) made possible by Program
activities; (2) impi~’ts on channel capa~iZy or channel roughness associated with
~bank restor~on; (3) damage to fish s~re~ns during storra events and related

" to restoration aoti~ties; and (4) erosion due to plantings.

7. h-Lieu Fees. Th~ Federal Agencies recognize that local governments depend
upon property taxes, special assessments, l~operty fees, water charges, and other
similar fman’cingiinechaaisms to provide operating revenues. In oormection with
any lands that argacquired for restoration purposes, CALFED and its member
agencies agree to’pay in-lieu fees to local public agencies (including cities,
counties and spee.Lal districts) that are equal to the payments made by the private
landowner prior tb public acquisition.

7. General Assurances to Fdderal Agez~ies. In implementing the Program, and consistent
with the assurances prodded in sections 6(d), 8(a) and 8(b), Local Participants will not
interfere with restoratioz~ a~fivities on their lands, on neighboring lands, or on lands
within their jurisdiction. C Landowners will, to the extent reasonablypra~ficable and
consistent with other as~.. s) of their proper~y, facilitate restoration activities on their
lands. Localpublic age .~ies and other.private interests will, 1o the extrnt reasonably
practicable and consistexit with their other a~tivities and practices, facilitate restoration
a~tivities on lands within.~ their jmisdiction.

8. Assurances for Specified Cimurastances

1. Assta-m~¢ to Encourage Flood Management. This sp~ial assurance applies to:
(i) local flood control distrims (reclamation districts, levee districts, special act
districts, and others) that operate and maintain flood control works; and (ii) the
State of California when it undertakes to operate or mainta~ levees in the Central
Valley or elsewhere in the CALFED Solution Area. Local public agencies
charg~ with responsibility for flood protection (or the State of California) will be
able to engage in all activities they believe to be rea~sonabIy necessary for the
proper opea’ation and maintenance o£flood control facilities and so fulfill their
responsibilities to protect public safety. These local public agencies will be
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eligible for long-term permits under the Program that recognize ~ir longevity
and important contributions to pubJic safety. In particular, the Federal Agencies
will exe~ise the a .dthority granted the U.S. Army Corps of" Enffincers under
Public Law 84--99 ’.~ ensure that all flood control works damaged by storm events
ar~ res~redor rehabilitated t~ a flood protection level equivslent to the standard
that would be r~ u~i if those works w~re to be constructed today.

Assurance~ for Fis~ Screens. These sp~ial assurances apply to water diverters
who might instal] ~sh screens t~ protect listed species in the Cen~al Valley and
elsewher~ in the CALFED Solution Are, e.

I. No Chan~..~ Diversions. Diverters participat~g ~n th~ Pl-og1-a~ will not
¯ be r~dr~d~o change the magnitude, location or timing of’diversions. The
construction of a fish scrota shall b~ accomplished in the manner that
minimizes impacts on th~ div~v~r. CAIS"ED will, if necessary, consm~ct
temporary ~version works to permit undiminished diversions during
cons~ructio~ ot’s fish screen.

2. No Sumrises. In the event that chang~ may be required in the fish screen
a~er oonstr~ion due to new listed species or new information about
covered Sl~ ies, the diverter shall be protected from b~ing r~luire, d to
make any changes to the fish sore~ under the "no surprise" policy. 63
Fed. Reg. 8859 (February 23, 1998).

3. Agreement "to Screen Diversions. At such time as CALFED deems
appropriate; CALFED will undertake to screen the diversion at its own
oost.

4. ~articipation in Screening. Divermrs will, ~o the extent reasonably
practicable and consistent with their other activities, facilitate screening
activities orl lands within their service area or boundaries.
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