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Jerome B. Githert

WATER, POLITICS & LAND USE

Water Supply and
Land Use Planning:

Respecting the Boundaries

Thare is a fundamental but generally misunderstood relationship be-
tween the availability of water and development in the arid southwestern
United States, This distortion is due in. part to unfamitiarity with water
system operations and financing, and in part to the limiting nature of
political ohjecilves designed to rédress historic impacts on the envirton-
nient. This unfortunate situation has diverted public attention from the real
linkages between water supply and growth. It also threstens (o prevent
moze efficient use of water, its redistributicon to areas of greatest need, and
the creation of a water eavironment more favorable for wildlife aod fish-

crias.,

Califomia's laws goveraing land use,

vater, and the environment allocate au-
thority in three ways, generally giving di-
rect authority to cities and ¢ountics for

land uvse, to warer pulities for waler sei- .

vice, and to the state for environmenta)
protecdon. Al aee levels of govem-
ment have indirect authority for these
three activitles. We tun into trouble,

waste money, and dsgiade the environ-
meént when an entity uses iis indirect
authority (0 affect an arca whete direct
authority exists and should be exer-
cised—an application of the principle of
ends justifying means, in this case for the
manogement of water systems.

I will address four key factors in the
complex water-growth debate; service
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costs and extensions. land use plamiﬁg
and regulaton, indirect growth controls,
and strategies for the future.

URBAN WATER COSTS

Mostof California’s managed water is
used in the busingss of agriculture, and in
large measuse its partiaily subsidized
price defines its use. The posiion of the
state’s water used for industrial and mu-
nicipal purposes is unsubsidized and
comparatively small. 8o far prive s not
defined its use, notwithstanding thou-
sands of miles of pipelines avd huge in-
vestments in treatment plants and reser-
VOIrs, S

Until the 19705, most public and in-
vestor-pwned wban water vtilities fi-
panced all service facilities using long-
term debt or loans repaid with rebates
from water sales. Now most utilities re~
quire capital contributions at the outset
from all new developments, and use
lonig-tetm debt to finance basic sapply
with debit tepayment included in the wa-
ter rate. Exceptin areas of exireme water
shortage, such as Marin County and San-
ta Barbara, water rates have been kept
relatively low. It is generally believed
that low rates encougage people {0 waste
watet; therefore, new water rate sbruc-
tures are being studied. Becauvse utitities
are required to recover only the cost of
service plus ¢ither aregulated op nonexis-
tent profit, the new inclining biock rates
rust give special benefits t0 small users
in order to impose special 4ssessments vt
large users. The data on this approach are
limited, but s0 far cannot separate any ¢f~
fect that rate reduction may have had on
demand from the offect of public desire
10 conserve water, particularly in times of
shottage. Itis possible to predict the level
at which rates will affect demand, but
thar Jevel s likely to be so high that new
laws would be needed to divert the excess
revenues (o other public purposes.

Some contend thar high capital costs
of new water systems affect the fensihil.
ity of development projects. This is true
for stmall, difficult-ta-sarve areas, but for
most development the increase in Jand
value atirihutable to change from agricul-
tural 1o urban wse is so great that front-
end capital costs do not deter building.
Utilities in urban areas—whether provid-
ing gas, electricity, or water and sewer
service—are obligated by Iaw to provide
service under reasonable terms and
conditions. The terms and cuuditiuns
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may i foct make individual sxtensions
of service infeasible, but feasibility bas to
do with the physical charactmisics of the
developtnent and the fairness of tew ser-
vice charges. During an cmergency the
law does allow for the restriction of new
sepvices (see, e.g.,, Wat C §353), but this
is illogical, Water service is extended not
for drought perinds bt permanently, I in
gencral the utility’s source is adequate or
if reasonable water conservation mea.
sures ot water purchases can improve
reliability, using a temporary shortage to
restrict permanent connections makes no
sense. |

LAND USE FLANNING
AND REGULATICN

The way we plan and regulate land use
setlects the fundamentally fragmented
nature of our society. The tesult is com-
plex and not necessarily effective. It is
charactexized by arbitraty divisions on
connty and city ines, lack of regional an-
thosity, and strong protection of private
property rights. Receully, the vpportunity
for individuals and groups to challenge
decisions has boen greatly expanded,
largely through the environmental review
process mandated by CEQA. The resule
is occasiopaily well-intentioned but in-
creasingly uncentdinated approaches to
land management. In the 19703, a feder-
ally funded regional planning program
attempted o integrate air, water quality,
and land resource planning, but it lacked
an institutional base to roake long-range
decistons and trade-offs, and so it did not
fulfili the goals of at least some of the ay-
tharg of the Clean Water Act. The Jack of
authority was due Jargely to the continu-

ing pap between broad management.

strategies advocated by legislative staffs
and resource planners, and the unwilling-
uess ol politiclans and the, electorate to
accept the restrictions inberent in region-
al tand use management.

-In & general sense, water is necessary
W suppust growih., However, the last tew
years bave shown that the adequacy and

" reliability of water supplics are largely in
tha eye of the beholder, For instance, an
advocate of growth limitation in Marin
County or Santa Barbara is more likely to

declave the supply exhausted, support

only Bmited reliability improvements,
and declare that one more house i3 the
- “breaking point.” In reality, most cam-
munities face declining reliability as
growth (due to immigration and repro-

duction) continues, Housing and serving

these people are social responsibilities

" that affect long-term, but rarely short-

term, water supply reliability. Neverthe-
eus, public agencles responsible for both
watef and land use planning, or indepen-
dent agencies acliug in concert, have
used water shortage as a convenjent ex-
cuse 10 lmit new connections.

Ina November 1991 article, the prom-
inent waoter lawyer Anne Thomas pres-
ented a cogent summary of the law on the
vse of utility systems 10 fanage growth.
Thomas contends that 4 ciry can limit wa-
ter sarvice extensions to achieve nonutil-
ity purposes (environmental or cultural),
but that an independent utility can da so
only during a pedod of shortage, See
Thomas, No Water, No Growth: What's
the Connection? 2 Cal Water Law &
Policy Rep 23 Mov. 1991}, Even under
current  Cglifornia water conditions,
shortage should be the exception rather
than the rule, particularly with the poten-
tial for water transfers and rationing,

DO INDIRECT GROWEIH
CONTROLS WORK?

Water management and growth man-
agement ate separate aud distinet needs,
When responsible elected officials are
uawilling to manage growth, there are io-
creasing attexpts to use the water system
to limit that growth. This approach is in-
consisient with the letter 3nd intent of ex-
isting lepisiation, and is ineffective and
counter-productive. When a water utility
is arbitrarily prevented from sopplying
areas where it has capacity or can most

feasibly serve, the cost of water per gal-

lon served goes up and relighility goes
dowun. In the case of wastewater service,
limitations may preclude preferrad treat-
went or discharge options, In addition, it
is an offense to oux system of government
to achieve indirecily through water agen-
cies what may be politicatly anachiev-
able directly through land use authorities.

Marin County offers a classic example
of conflicting objectives, In the 1960s,
southermn Maxin had what was believed to
be a bountiful water supply. It therefore
delayed ublaining a new source of supply
until the 1970s, when antigrowtlx senti-
ment resulted in refection of 41 supply
improvement proposals. In the 1960s,
unlike southern Marin, northern Marin
bad an inadequate supply of low-quality
water and thersfore ¢onnected to the
high-quality Russian River. As a result of
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these actions, during the last 30 years the
northern Maein water rates dropped from
the highest to near the lowest in the Bay
Area. At the same time sovthern Marin's
rates did the reverse, while significant
gtowth bas continued in both areas.

In the 1970s, the EPA was providing
grant funds under the Clean Water Act.
for sewerage facilities. One major Bay
Area project was the construction of a
eated effluent outtall sewer from the
Livermore Valley to the San Francisco
Bay, EPA inslsted that the sewer capacity
be limited or ng grant would be provided
even i local agendios puid for the growih
capacity. The intent was o prevent or
slow growth to piinimize any incosase in
air pollution or other environmental in-
pacts. As a result, a smaller facility was
built; nonetbeless residzntial and busi-
ness growth accelerated, By 1990, the
outfall pipe was at capacity.

In an effort to solve the Livermore
problemw, a project was proposed to deliv-
er wastewater for irefitment and disposal
through the presently under-utilized EB-
MEUID systern in Oakland, However, even
though this proposal would provide a sig-
nificant radnction in FRMUD sewage
rates, some city and water district off-
cials and environmental advocates oh-
Jjected because of what s considered 1o be
the inappropriateness of development in -
the Livermore Valley, as opposed to rede-
velopment in the urban center. The only
cufrent option is to build an expensive
new outfall sewer to a less desirable dis-
charge location.

EPA’s Livermore Valley grant resric- |
tion and EBMULY's reluctance to serve
the area are attempis 1o achieve worth
while goals through inappropriate meth-
ods. EPA desires to ¢liminate or reduce
air pollution, waste of resources, and en-
vironmental impacts of growth, EBMUD |
shares these goals but also supports inner
city redevelopment. The sffect of thess
efforts has been to increase cosis and
achieve none of the goals.

EBMUD has confronted the growth
issue in still another way. It is possible to
significantly reduce fresh water demand
of potential developiments adjacent to the
southeast part of the district by construct
ing a dual-distribution system using re-
claimed waste waler (o Serve most of e
needs of the new area (thus religving the
pressure o the Livermore Valley’s inad-
¢quate wastewater sewsrage system).
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When such a reuse system is built, it
could supply a nuoaber of adjacent exist-
ing golf courses, the net effect being an
overall reduction in EBMUD'S district-
wide water demand, Yet this option—
which could improve dver flows in the
Sierras, reduce epexgy use, and increase
water availability in drought years—has
uat been aupported, for the same social
and political reasons described above:
ohjeetion 10 growth in the Livermore
Valley and desire for inner city invest-
ment, ) A
These examples, and the presence of
urhan supply systemns in extensive areas
where growth has not occurred, make it
clear that growth management is 2 Jand
use issue that should be addressed by
those agencies with direcs authority for
land wse planning and regulation. How-
ever much those with global enviton-
mental and social objectives wish to act
locally through utility systems, the net re-
sull is a failure to achieve those objec-

tives at the expense of both the cost and -

relinbility of the utility systems. We need
to stick to the fandamental purpose of our
utility systems—providing an adequate
and reliable supply of water for the com-
munities they serve.

CHANGING PRIORITIES
FOR WATER USE

Unti very recently, the universal vb-

jeetive of land use and related water use

by bren o protect public bealth and sup-
port economic growth and its resultant
opportupiti¢s for landowners, job sek-
exs, and people from throughout the
world who seel: o betier life. Safe, reli-
able, and secure wrban water supplies to
matoh this growth have Jargely been pro-
vided in the developed world. Our utitity
systems haye effectively eliminated mu-
nicipally caused watex pollation and, not-
withstanding  extendad  periods  of
drought, have generally provided high-
quality water supplies to levels of popu-

- Jation that were never eavisioned by the

p}anners and-bujlders of the biggest re-
gional water systems. With effective coti-
servation and fair water transfers from
users in appropriate agricultural aseas,
these goals can be met indefinitely. But
other needs are not so easily satisfied.
Maijor environmental effects bave re-
sulted fronn past water management prac-
tices, due to nineteenth century mineral
extraction projects, reclamation of the
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San Francisco Bay and Sacrzmentn-San
Toaquin Delta for salt ponds and agricul-
ture, and construction of storage reser-
voirs. The state, which has primary
responsibility for environmental regula~
tion, needs to play a stronger role in re-
sources management tn mitigate these ef-
fects and to use existing and modified
water projects to achieve Jong-term envi-
ronenental protection. Environmental re-
views, however, should not be used fust
to stop water and development projects
buit to develop a sensible state plan. Then
utifities should plan their operations to
meet state priorities in the most cost-ef-
fective manney.

DEVELOPING A
CONSTRUCTIVE APPROACH

California’s growth will not be con-
trotled or its fisheties protected by plac-
ing conditions on water transfers from
agriculural to urban use, We cannot im-
prove the drought tolerance of our wban
utilities by restricting their service areas
when ample resources are svailable
through recycling, conservation, or trans-
fexs, We cannot reduce the overdraft of
the exténsive groundwater basins of the
San Joaquin Valley by refusing to export
groundwater from the annually recharged
groundwater basitis of the Sacramento
Valley. ‘

Most of the watet-growth diglogue is
based on finding fault with past practices
instead of focusing on areas of common
ground to solve probleres. Groundwater
proteciion, growth management, price re-
form, and instream flow enhancement are
bmportant goals. If each is 10 be achieved
absolutely, however, none will be
achieved. If the political agendas of com-
peting interest groups are determined by
the least flexible members of those
groups, be they agricultural, envirotimen-
tal, or wrban, then little progress can be
made on achieving any goals,

We are living in a time of extraordi-
vary politcal diversity together with ti-
midity on the part of elected officials fos-
tered by media impact. The result is
short-term responses to long-temn prob-
lems. The legistation and court decisions
of the 1970s and 1980s addressed individ-
ual environmental wrongs but failed to
generate the kinds of comprehensive gov-
ernmental approaches needed to solve the
problems of growing urbanization. Al-
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though we have comrecied or reversed
most of the major pollution, owr short-
terxn desires to protect local authority and
avoid any further damage to Gie environ-
ment bave prevented the adoption of far-
reaching legislative programs like those
that characterized the 1960s (e.g., CEQA;
creation of Local Agency Formation
Commissions (LAFCOs) and the Bay
Conservation and Development Comtnis-
sion). Nevertheless, only future compro-
mises on all sides will allow inteltigent
planning and growth management.

Existing authority, if effectively used
by cities and counties, cai deal with
growth, That authority includes: the gen-
eral plan process; environmental review
under CEQA,; regulating the provision of
governmental services through LAFCOs;
and evolving regional Iand use anthority,
such as the structure recommended by
the Bay Vision 2020 project. (For discus-
sion of the Bay Vision 2020 project, see
Growth Managemers: Interview With tra
Michael Heyman, 1 CEB Land Use Fo-
sum 95 (Winter 1992).)

Regional approaches through modi-
fied city and county authorities are essen-
tial t0 achieve & more rational umbrella
under which growth and redavelopment
can take place. When and uniil such ap-
proaches ate established, water utilities
should provide continuing advice to
planning agencies on the ¢osts and im-
pacts of plang on water and wastewater
systems, and conform their practices to
match the current goals and objectives of
the responsible governmental inits. Then
the utilities” energies can be directed to-
ward maintaining and imnproving qualicy,
reducing costs, improving reliability,
maintaining and enbancing watersheds,
and other tasks that suffer when water
agencies divert thelr energies to the goals
they are least capable of influencing.

What then is the ultimate sotution to
water system reliability and growth man-
agement? We must use our governmental
authorities directly, not indirectly, If pub-
lic resistance and other factors taake that
impossible, then we must work to resolve
those issues. The solution 10 growth man-
agement Hes in achieving a public under-
standing of the nced to consesve our fe-
sources, reduce environmental pollution,
and provide a better urban 1ifesiyle, while
at the same time encouraging appropri-
ate growth and develupinent, é
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