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M by Rick Pruetz, AICP

Most communities still do
hot use transfer of
development rights.
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Transfer of Development Rights
Turns 30

“Ltansfer of development rights (TDR) continues to be
characterized as “lnnovative.” Actually, TDR dates
back w the New Yotk City Landmarks Preservarion
Law of 1968. Now thar it is tuching 30, pechaps it is
time to acknowledge that TDR has a history,

A nationwide survey recently identified 112 TDR
programs tn 2) states designed to achieve 29 different
land use goals. The record of these programs over the
last three decades demonstrares that TOR wotks,
particularly when it is buile into a comprehensive plan
specitically designed to encourage the sale and
purchase of development righes.

What is TDR?

To back up jusc a little, TDR is 2 marker-based
technique that transfers groweh from places where 2
communicy would file to see less develnpment, called
sending areas, to places where a community would like
to see more developmene, called prrriving areas.

With TDR, sending site ownets are compensated
for permanently deed-testricting their prapercy by
selling their right to develop it. Receiving site
developars buy these TDRs in order to build roa
higher density than would otherwise be allowed. The
incrcased profire created by the higher-density,
receiving-site projects are used to pay for the TDRs.
In theory, everybody wins: sending site awnees are
compensated for preserving their properties; teceiving
site developers enjoy preater returns even though they
have to buy TDRs, and cotumunities achieve their
land use gowls using private sector money rather than

tax dollats.
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I TDR Is Su Great, Why Docsn't Everyone
Use I?

Questionnaites were sent 1o the 3,500 largest
communities in the United States. Many respondents
reported that they do not use TDR because their
communities prefer to rely on traditional zoning and
outrighe acquusition for preservation. This reliance is
ironic since most of the respondents predicted thac
they will achieve no more than half of chewr land use
goals, given the strength of their present zoning
controls and the amount of funding currendy avallable
for acquisition,

Some rcspondents stated that TDR was nou
applicable because their communities are fully
developed. Admicredly, of the 112 TDR programs
studied, most are aimed at saving undeveloped areas
— 63 are designed w proserve ecologically-senasitive
areas, natural resources and open space while another
21 puugrams are intended to protect agriculcural land
and rural chagacter. However, the remaining 28
programs are designed to work in fully-developed
communities by preserving historic landraarks,
reviealizing downtowns, creating hmising, protectdng
infrastrucrure capacity, encouraging desirable land uses
and pramaring appropriate urban design.

Finally, many respondents reported that TDR is
untested. However, in the 107 communities studied,
T'DR, accounted for the preservation of ever 51,000
acres of environmental/agricultural land as well as
more than 39 histotic landmarks. Admuttedly, many
TDR programs have not yet tzansferred a single
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development right. Nevertheless, the case studies from
these unused programs are still valuable because they
confirm che factors needed for a successful TDR
program.

Success Factors

Successhul programs typically encourage TDR
sales 5y reducing the development porential of the
sending sites through zonifyg testrictions,
environmental regulations or farmland protectio
fneasures. In addition to prompting transfers, these
“Sending site restrictions help to protect the resources
that the communities want to save, Furthermore, the
compensation offered by TDR often makes it
polidivally possible for these sending site restrictions to
be imposed.

Just as sending sice owners need to be Anenuraged
to sell their development rights, receiving sire
develnpers must be motivated to buy TDRs,
Developers will only buy TDRs if they receive more
profit from 2 project thar uses TR despite the extra
cost of buying these rights. Unfortunately, in many
communities, developers are content with the density
allowed withour TDR. Even worse, some
eommunities simply rezone land for higher densities
without requitiog TDRs. Needless to suy, a developes
will not pay for extra density when the community
gives it away for frec,

Comprehensive TDR-Based Plans

In addition to sending site owners and receiving
site developers, the general public must accept the
exora development proposed at the receiving sires.
Communitywide, comprehensive planning efforts are
ideal for generaring this kind of acoepuaie. Iu die
context of a cornprehensive plan, the publie is
encouraged to identify arcas that need addirional
development 25 well as arcas that need o be preserved,

Not surprisingly, the most snecacsfill TDR
prograras are in communities thar specifically designed
their comprehensive plans to be implemented through
TDR. For example, Montgomery County, Maryland
created an agricultural reserve containing more than
one-third of the county’s land area. Within that
reserve, 91,000 actes of farmland were rezoned from
one unit per five actes 1o one unit per 23 acres. But
the owners of these sending sites are able to sell their
TDRs because there is 3 strong demand for bigher
density development on the county’s receiving sites
which are within commuting distance of Washington,
D.C. With one excsption, for projects providing
affordable housing, the county only appraves thic
higher density of development to receiving site
projects using TDR.  Because of this integration of
TDR within the comprehensive plan, Montgomery
County has permanently preserved aver 29,000 acres
of farmland to date.

Multi-Jurisdictional Programs

Unlike Montgomety County, many of the
communitics that adopted TDR programs over the
past three decades do not have good receiving sires
within their boundaries. For exampls, in many rmml
communities, thexe is little or no demand for bigher

density development. In these instances, 2 community
can encourage approniate, Ligha-density development
that would require the usc of TDR. In a more
palitically- problematic option, the community can.
rezone recciving sites $o that TDRs must be used to
ar:;éwr the densiry previnusly permirted as a matter of
1ignt.

Alrernatively, some programs have overcome this
problem when onc or more jurisdictions with good
recciving sites voluntarily agree to accept rights
traxwferred from sending sites in other jurisdictions.
Such voluntary interjurisdictional transfers oceur in
Morgan Hill, California and Boulder County,
Colorado. In other cases, the stare and/or federal
government b hupused a TDR program that requires
jurisdictions to accept development rights transferred
from other jurisdictions, For sxample, the Tahoe
Regional Planning Agency oversees a watershed
prosecrion program involving transfers between six
different communiries in the states of Californiz and
Nevada. In che most ambitious TDR program in the
country, the State of New Jersey created the Pinclands
Commission, The Commission manages transfess
within 2 one-million-acre planning area encompassing
G0 separate jurisdicrions.

Planning With Optimism

Just as comprebensive planning can be gnod for
TDR, TDR ean be good for comprehensive planning,
Cotamunities often face a certain pessimism when
faced with overwhelming problems like urban sprawl
‘They recognize that they do not have a fraction of the
money needed to buy all of the land that oughr to be
saved, and they are reluctant to impose strong land use
testrictions without compensating propercy ownets for
the loss of value resylting from stronger regulations.
On the other hand, TDR can add optimism wa
plasning process by responding to concetns about
publicly-funded compcnsation and allowing
participants to concenttate on their goals for the future.

The Next Thirty Years

In the recent past, there have not been dramatic
increases in the percentage of public funding carmarked
for the acquisition of envitonmenal arcas, farmland or
histori¢ {andraarks. ‘1'he property rights movement has
also had suceess lately convincing some state
governments to require the payment of compensadon
when land use restrictions arc adopted. Moteover,
projections indicatc that the U.5. will grow by 80
million or more people in the nexr three decades,
creating an even grearer demand to save the special
places that remain. Given these trends, it seems likely
that we will sce a significant increase in the use of TDR
over the next 30 years.

Rick Pruets is the City Planner of Burbank, California.
He recently completed a comprebensive guide v TDR
entitled Savved By Development Preserving
Environmental Areas, Farmland and Historic
Landmarks With Transfer of Development Rights
published by Arje Press.
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