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SUMMA CORP. v. CALIFORNIA, 104 S.Ct.-1751 (1984); a 'landmark case' being
based upon State Eminent Domain Laws--while the Final Decislion is based
vpon ‘Treaty Law' @ 1:10:1, and "...the judges of every State shall be
bound thereby"--aka 'Supreme Law of the Land®' @ Art. VI, Cl. 2, Supremacy
Clause. Every inch of land across the nation comes under Treaty Law; the
lead case that said 'Treaty Lawv' cannot be interfered with by a State Leg-_
islature is: Ware v. Hylton,[(1976) 3 Dall. (3 y.s. 199)}; wherein, U.S

Supreme Court held that Treaty is Supreme Law of the Land (Art. VI, C1.2),
and *...the Judges in every State shall be bound thereby, any Thing in the

Constitution or Laws of any State to the Contrary notwithstanding.”

That is--FEDERAL LAND PATENTS--put into eviden , d owner canNOT
be challenged by a state court because it flows from a United States treaty;
thus, no court has jurisdiction over title or ownership to land that traces
its source to the paramount or common source 9f titlie from the United States
government, banks and private corporations notwithstanding; because FEDERAL

LAND PATENTS were NEVER given to corporations--only to PRIVATE CITIZENS--
hence the term “PRIVATE LAND CLAIM" or *“PLC" (as called) used by the Bureau
of Land Management as the date of the Original Patent.

The March 3, 1851 Act of Congress established a 'Land Commission' to
confirm claims and a ‘Court of Private Land Claims' to settle disputes be-
fore final confirmation; nka U.S. Bureau of Land Management. The Act of
1851 established a two (2) year limit to contest claims after which the
confirmed land claims were closed forever by the issuance of a FEDERAL LAND
PATENT that generally included the phrase--"given this day to his
heirs and assigns forever.* .. - , ‘ . _

No claims could be made after the issuance date of FLP; this is what
'summa [104 U.S. 1751) wvas all about. The two year limitation on contests
| 'of FLP issued to 'Private Land Claimants' was extended by Act of 3-3-1891.

} 43 USC 59 verifies that ‘Certified True Copies of FLPs' SHALL be Evid-
~ ence in all cases where Original FLP would he evidence! 43 USC 83 covers
the 'Evidentiary Effect of Certified FLPs for all States', and all courts
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Certiorari was granted to, review
sion of the Californis Sepreme Court, 8
Cal3d 288, 182 Csl.Rptr. §99, 644 P23 792,
vaosting 117 Cal App.32 335
619, affirming s decision of the Saperior

Court, Les Angeles Couaty,

]
EF‘

California could not aseert
ment over the where the predeces-
H interests oep-

the Act of 1851,

in the 0.S. must take °'Judicial Notice' of these FLPs and their 'Evidentiary

Effect' under these federal statutes. ’ _
If the bank/lender lays claim to land by lien theory, it must have been

presented in the contest of the FLP within 2 years after last Act of 1891,

or "be forever barred”! Was your present lender/bank in existance in 1891

in order to presenl any claim against the owner of land under FLP flowing

from a United States Treaty. aka Law of Nations? Summa decision brought all

‘stare decisis law' [to abide by decided cases)] up to date in April 1984 case.
For info contact: F.F.P., P.0. Box 287, Tigerton, WI 54486 (715)535-2998.

Reversed and remanded.

Government beoomes 8 lnwbrsaker,  breods
contempt for the jaw; ..~ Gimstead v, United
States, 277 US. 438, 485, 48 S.C1. 364, 575, 72
L Ed. 944 (1528) (disseating opinion). Sec also
Solem v. Siumes, 465 US. ——, ——, 104
S.Ct. 1338, 1354 79 | Ed2d —— (1984) (STE-
VENS, J.. dissenting).
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1. States =8

Federal government cannot dispose of
a nght possessed by a state under the equal
footing doctrine of the comstitution.

2. Navigable Waters «=37(2)

Ordinary federal patent purporting to
convey tlidelands located within a state to a
private individual is invalid since the Unit-
ed States holds such tidelands only in trust
for the state.

3. Navigable Waters #37(4)

California could not assert public trust
casement over tidelands properly owned by
persons whose predecessors-in-interest had
had their interesi confirmed without men-
tion of such an easement in federal patent
proceedings taken pursuant to Act of 1851
under which righls of persons claiming
lands in California by virtue of right of title
derived from Spanish or Mexican govern-
ment were deiermined. Act March 3, 1851,
§ 1 et 3eq., 9 Sty 6317

Syllabus*

Petitioner owns the fee title to the
Ballona Lagoon, & narrow body of water
connected 0 o manmade harbor Jocated in
the city of Los Angeles on the Pacific
Ocesn.  The' lagoon became part of the
United States following the war with Mexi-
0, which was formally ended by the Treaty

of Guadaiupe Hidalgo in 1848. Petitioner’s

predecessors-in-interest had their interest in
the lagoon confirtned in federa) patent pro-
ceedings pursuant to an 1851 Act that had
been enacied to implement the treaty; and
that provided that the validity of claims to
California Jands would be decided according
to Mexican law. Californiz made no claim
10 any interest in the Jagoon at the time of
the patent proceedings, and ro mention was
made of any such interest in the patent that
was issued. Llos Angeles brought suit
sgeinst petitioner in & California state
court, alleging that the city held an ease-

ment in the Ballona Lagoon for commerce, .

* The syllabus constinnes Ho part of the opuuon
of the Conrt but has been prepared by 1he

hepotier o! Decsione {00 e convensener of
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pavigation, fishing, passage of fresh water

W cauals, and water recreation, such an -

easement having been acquired st the time
California became a State. California was
joined as & defendant as required by state
law and filed a cross-complaint alleging
that it had acquired such an essement upon
its admission to the Union and had granted
this interest to the city. The trial court
ruled in favor of the city and State, finding
that the Jagoon was subject to the claimed
public trust casement. The California Su-
preme Court affirmed, rejecting petitioner’s
arguments that the lagoon had never been
tideland, that even if it had been, Mexican
law imposed no servitude on the fee inter-
est by reason of that fact, and that even if
it were tideland and subject to servitude
under Mexican law, such a servityde was
forfeited by the State's failure to assert it
in the federal patent proceedings.

"Held: California canmotl at this late
date assert its public trust euement over
pelitioner’s property, when ?eﬁ_uoner'-
-predecessors-in-interest had their interest
confirmed without any mention' of such an
easement in the federal patent proceedings. -
The interest claimed by California is one-of
such substantial magnitude that tegudlas
oflheflﬂthtthedﬁmimqwshe
State in its sovereign capacity, this interest
musi have beén presented in the patent

yroceedings or be barred. Cf. Barker v.
Harvey, 181 U.S. 481, 21 SC1. 690, 45 L.Ed.
963; United States v. Title Ins. & Trust Co,
265 U.S. 472, 44 S.CL 621, 68 L.Ed. 1110;
United States . Coronado Beach Co., 255
U.S. 472, 43 S.Ct. 378, 65 L.Ed. 736. Pp.
1755-1758.

3) Cal3d 288, 182 CalRptir. 599, 644
P.2d 792, reversed and remanded.”

Warren M. Christopher, Washington,
D.C., for petitioner.

Louis F Claiborne, Washington, D.C., for
the United States as amicus eorize, by ape-
cial leave of Gouri.

the reader.  See United States v. Deiroit Lom-

ber Co . 200 U.S. 321, 337,26 S.Cx 282, 257, 50
14 42 ’

o
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. Nancy Alvarado Saggese, Los An \
Cal,, for respondents. geies

Justice REHNQUIST delivered the opiii-
ion of the Court.

Petitioner owns the fee title to property
known as the Baliona Lagoon, a namow
body of water connected to Marina del Rey,
2 man-made harbor located in a part of the
City of Los Angeles called Venice. Venice
is located on the Pacific Ocean between the
Los Angeles International Airport and the
City of Santa Manica. The present case
arises from a lawsuit brought by Tespon-

" dent City of Los Angeles against petitioner
- "Summa Corp. in state court, in which the

City alleged that it held 2n casement in
Ballona ‘Lagoon for commerce, navigation,
and fishing, for the passage of fresh waters-
1o the Venice Canals, and for water recres-
tion. The State of California, joined as a
defendant as reguired by state Jaw, filed a
cross-complaint alleging that it had- g¢-
quired an interest in the lagoon for com.
merce, navigation, and fishing upon its ad-
mission to the Union, that it held this inter-
est in trust for the public, and that it had
granted this interest to the City of Los
Angeles. The Cily’s complaint indicated
thatitwmtedhd_ndgethehgoouud

‘meke other improvements without baving

to exercise its power of eminent” domain
over petitigwer’s pruperty. The trial court

1 Rmmsfng-e that the' decaion below
presents simply-~s qlestion concerning an inci.
dent of title, which even though velating {0 a
patent issued wnder a federu! statute rafses
only a question of state faw.  They reiv on
cases such as Hooker v. Los Angefes, 188 US,
314, 23 S.Cu 395, 47 LEA 487 {1903), los
Angeles Milling Co. v. Los Angeles, 237 USS.
217, 30 SCt 452, 54 LEd 736 (1810), and
Boguillss Land & Caitle Co. v. Curtis, 213 US.
338, 28 S.C1 493, 53 LEd. 822 (1909). These
cases &ll held, quile properly in our view, that
qmmdﬁmﬁnnmﬁgmmpa-
ents issued under the 1851 Act did ot yuise a
subsiantial federal guestioh mesely because the
conflicting cleims were based upcn such pat-
ents. Bl the controversy in the present case,
unlike those cases, tums on the proper con-
struction of the At of March 3, I85). Were
the rule otherwise, this Court’s decision in
Barkes v. Hurvey, 181 US. 48).2) SCo 690, 45
L¥d 963 (196]), wouid hiave been 1o dssouss

CALIFORNIA EX REL. STATE LANDS (X
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" ninsuls Properties, 31 Cal3d

}17 Cnl.App.8d,335, 172 Cal Rptr. 619 ruled
in favor of respondents, finding that the
lagoon was subject to the public trust case-
ment claimed by the City and the State,
who had the right o construet improve-
ments in the lagoon without exercising the
power of eminent domain or compensating
the landowners. The Supreme Court of
California affirmed the ruling of the tria)
courl. City of Los Angeles v. Venice Po.

288, 182 Cal,
Rptr. 599, 644 P.2d 792 (1982). :

1In the Supreme Court of California, peti-
tioner asserted that the Ballona Lagoon had
never been tideland, that even if it had
teen tideland, Mexican Jaw imposed no ser-
vitude on the fee interest by reason of that
fact, and that even if it were tideland and
subject to a servitude under Mexican law,
such a servitude was forfeited by the fai)-

ureoftbeShleioassenitinthefedenl '

patent proceedings. The Supreme Cqurt of
California ruled against petitioner on all
three of these grounds. We now reverse
that judgment, bolding that evén if it is
assumed that the Rallona Lagoon was part
of tidelands subject by Mexican Jaw 1o the
servitude described by the Supreme Court
of California, the State’s claim 10 such a
servitude must have been presented in the
federal patent proceeding in order to sur-
vive the issue of a fee patent?

the appeal, which was the course taken in
Hookes, tather than 16 decide the case on the
merits. s«mm\crm)-,SWm4n
18 L.E4. 88 (1866). The opinics below cleasty
recognized as much, for the Californiz Supseme
Court wroie. “under the Ad of 185}, the feder-
&l government succeeded 1o Mexico's right in
the tidelands granted 10 the defendants’ peede-
CesSors Lpon annexaticn of Celifornia™ 31
Cal30 a1 2838, 182 CalRptr. 599, 644 P2¢ 792,
an interest that “was scquired by Californie
upon iis sdmission to

isiong of the 1851 Act operste
W preclude Califosmis from now asserting its
public trust easement. -

The 1839 grant m the Machados and Tala-
manies containéd~a reservation that  the
gramess mav enclose the progesty “withowt
prejudice 00 the waversing voods end servi-
tudes [seridumbres 1 App. & According 1o
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Petitioner’s title 1o the lagoon, like all the
land in Marina del Rey, dates back to 183?,
when the Mexican Governor of California
granted o Augustin and Ignacio Machado

i Tomas Talamantics a proper-
:;?i::‘:?a:ng.e Ranche Rellona? The land
comprising the Rancho Ballona became part
of the United States following the war be-
tween the United States and Mexico, which
was formally ended by the Treaty of Gua-
dalupe Hidalgo in 1848. 9 Stat. 922 Un-
der the werms of the Treaty of Guadalupe
Hidalgo the United States undertook to
protect the property rights of M.exlun
landowners, Treaty of Guadalupe dea!go,
Axt VI 0 Siat 929, al the same tme
settlers were’ moving »*s California in
Jarge numbers to exploit the mineral w_mlth
and other resources of the new temlory.
Mexican grants encompassed well over 10,
000,000 acres in California and included
some of the best land suitable for develop-
ment.. H.R Rep. No. 1, 334 Cong., 24 Sess.,
4-5 (1854). As we wrote long. ago:

“The country was new, and rich in miner-

al wealth, and atiracied settlers, whose

industry and enterprise produced an un-

expert testimony at trial, under Las Siete Pam
dasz, the law in effect at the time of the Mexican
grant, this resesvation’ in the Machados’ and
Talamantes’ grant was intenged o preseve the
sights of the public in the Gdelands enclosed by
the boundaries of the Rancho Ballona. The
California Supreme Court reasoned that this
interest was similar to the common Isw public
trust imposed on tidelands. Petitioner and
amicus United States asgue, however, that this
reservation was never intended to create a pub-
¢ rust easemnent of the magnitude now assert-
«d by California. Atmost this reservation was
inserted in the Mexican grant simply 1o pre-
serve existing roads and paths for use by the
public, See United States v. Coronado Beach
Co., 255 U.S. 472, 485-486, 4) S.C1. 378, 379,
65 LLEd. 736 (1921); Barker v. Harvey, 181 U.S.
48), 21 $.Ct. 690, 45 L.E4. 963 (1901); d. Jover
v. Insulag Government, 22) U.S. €23, 31 SO
664, 55 LEJ. 884 (}911). While it is beyond
cavil that we may take 8 fresh Jook at what
Mexican Jaw may have been in 1839, see Unit-
¢d States v. Perot, 98 US. 428, 430, 25 LEd.
2%) (1878). Fremont v. United States, 17 How.
341, 556, 15 L.EA. 24) (1854), we find il unnec-
essary 10 determine whether Mexican law im-
posed such an ive easerhent on grants of
PHvVaie propeny

P
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paralleled state of prosperity. The en-
hanced value given to the whole surface
of"the country by the discovery of golf!,
made il necessary 1o ascertain and settie
all private land claims, so that the real
estate belonging to individuals could be

separated from the public domain.” Per-
aita v. United States, 3 Wail. 434, 439, 18
LEd. 221 (1865); sec also Detiller v.
Domingucz, 130 V.S, 236, 244, 9 S.CL 525,
526, 32 1.Ed. 926 (1889).

To fulfill its obligrations under the Treaty
of Guadalupe Hidalgo and to provide for an
orderly scttlement of Mexican land claims,
Congress passed the Act of March 3, 185:),
setting -up 2 comprehensive claims seitie-
ment procedure. Under the terms of the

~Act, & Board of Land Commissioners was
established with the power 1o decide the
rights of “each and every person claiming
lands in California by virtue of any right or
title derived from the Spanish or ‘Mexican
government....” Act of March 3, 1851,
§ 8, ck 41, 9 Stat. 683,632 The Board was
10 decide the validity of any claim sccording
10 “the Iaws, usages, and cusioms” of Mexi-

2. “The Rancho Ballona cccupied an area of ap-
proximately 14.000 acres and included a tide-
jands- area of about 2,000 scres within #s
botndaries. The present-day Ballona Lagoon
is viriually ali that remains of the former tide-
Iands, with filling and development or natural
conditions transfosmning most of much larger
Iagoon sfes into dry land. Although Respon-
dent Los Angeles claims that the present con-
woversy involves only what remiains of the old
lagoon,.a fair reading of California law sug-
gests that the State's claimed public trust servi-
tude can be extended over land no longer sub-
ject to the tides if the land was tidalands when
California became a state. See City of Long
Beach'v. Mansell, 3 Cal.3d 462, 91 Cal.Rpur. 23,
476 P24 423 (1970).

The Mexican grantees scquired title through
» forma) process that began with a petition to
the Mexican Govemnor of California. Their pe-
tition was forwarded to the City Council of Los
Angeles, whose committes en vacant lands ap-
proved the request. Formal vesting of title
tock place after the Rancho had been inspect-
«d, a Mexdcen judge had completed “waiking
the bounderies,” App. 213, and the conveyance
duly registéred. See penerally App. -13
United States v. Pico, 5 Wall. 536, 539, 18 LEd
695 (1866).

®
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oo, id, at §11, while parties before the
Board had the right to appesl 10 the Dis-
trict Court for & de novo determination of
their rights, id,, at § 9; Grisar v. McDowell,
6 Wall. 363, 375, 18 L.Ed. 863 (1867), and to
appeal to this Court, id, at § 10.  Claim-
ants were required 1o present their claims
within two years, however, or have their
claims barred. 1d, at § 13, see Botiller v.
Dominguez, 130 U.S. 238, 9 S.Ct. 525, 32
L.Ed. 926 (1889). The final decree of the

| Board, or any patent issued under the Act,

was also 3 conclusive adjudication of the

 rights of the claimant as against the United
States, but not against the interests of third
parties with superior titles, Act of March

31851, § 1. .

In 1852 the Machados and the Tala-
mantes petitioned the Board for confirma-
tion of thair title under the Act. Following
& hearing, the petition was granted by the

" Board, App. 21, and affirmed by the United

States District Court on appeal, App. 22-23.
Before a patent could issue, however; a
survey of the property had to be approved
by the Surveyor General of California. The
survey for this purpise was completed in

~ 1858, and although it was approved by the
" Surveyor Genéral of California, it was re-

Jected upon submission to the General Land
Office of thé Department of Interior. App.
In the confirmation proceedings that fol-

lowed, the proposed survey was readver--

tised and interested parties informed of
their right to participate in the proceed-
ings? The property owners immediately
north of the Rancho Ballona protested the
proposed survey of- Rancho -Ballona; the
Machados and Talamantes, the original
grantees, filed affidavits in sepport of their

3. It is undisputed that the State had the right to

participate in the patent proceedings leading to
confirmation of the Machados™ and Talamantes'

- grant. The State asserts that as 3 “practice” it

did not participate in confirmation proceedings
under the 1851 Act. Brief of Respondent Cali-
fornia 16, n. 17. In point of fact, however, the
State and City of Los Angeles partioipated i
Just such 2 poceeding invelinp a ~macha re:

the Rantho BaVana  Log mate o
P(; °C Zrliforrag Land (lame

Archines

Par-bel 402

claim. “As a result of these submissions, as
well as a consideration of the surveyor’s
field notes and underlying Mexican docu-
ments, the General Land Office withdrow
its objection to the proposed ocean hound-
ary. The Secretary of the Interior suhee
quently approved the ssrvey and in 1873 a
patent was issued confirming title in the
Rancho Ballons to the original Mexican
grantees. App. 101-109. Sigmificantly, the
federal patent issued to the Machados and
Talamantes made no mention of any public
trust_interest such as the one asserted by
California in the present procecdings.

The public.trust casement claimed by
California in this lawsuit has been inter-
preted o apply to all lands which were
tidelands at the time California became a
state, irrespective of the present character
of the land. Sec City of Long Besch v.
Mansell, 3 Cal.3d 462, 486+487, 91 Cal Rptr.

23, 416 P.2d 423 (3970). Through this ease-

ment, the State has an overriding power to
enter upon the property and possess it, to
make physical changes in the property, snd
to control how the property is used. See
Marks v. Whitney, 6 Cal.3d 251, 259260, 98
Cal Rptr. 790, 491 P.2d 374 (1971); People v.
California Fish Co., 166 Cal. 576, 596-599,
138 P. 79 (1913). Although the landowner

*“retaids legal title to the property, he con-

trols little more than the naked fee, for any

* proposed private use remains subject to the
'right of the State or any member of the

public-to assert the Siate's public trust
easement. See Marks v. Whitney, supra.

[1.2] The question we face is whether 2
property interest so substantially in deroga-
tion of the fee interest patented o petition-
er's predcoessors can survive the patent

Brief of General Rosecrans and State of Califor-
nia et al, In re: Sausal Redondo and other
cases, Resolution of Cjty Council of Los Ange
les, Dec. 24th, 1868. Moreover, before the
Mexican grant was confirmred, Congress passed
2 statute specislly oconfesting a right on all
parties claiming ‘s interest in any trsct em-
bracrd hy & publish-d survey 1o file objections
10 the survey. Actof Jui, 1 1RG4 § ), ch. 194,
13 Sy 32

C—010567

C-010567



1756 9o

. proceedings conducted pursuant 1o the stat-
ute implementing the Treaty of Guadalupe
Hidalgo. We think it caonot. The federal
government, of course, cannot dispose of a
right posscssed by the State under the
equal feoting doctrine of the United States
Constitution. Pollard's Lessee v. Hagan, 2
How. 212, 11 L.Ed. 565 (1845). Thus, an
ordinary federal patent purporting to con-
vey tidelands located within a state to a
private individual is invalid, since the Unit-
ed States holds such tidelands only in trust
for the state. Borax (o. v. Los Angeles,
296 V.S. .10, 15-16, 56 S.C1. 23, 25-26, 80
L.Ed. 9 (2935). But the Court in Borax
recognized that a different result would
follow if the private lands had been patent-
od under the 1851 Act. Jd, at 19, 56 SCL
at 27. Patents confirmed under the suthor-
ity of the 1851 Act were issued “pursuant, 1o
the suthority reserved 1o the United States
to ennble it to discharge its international
duty with respect to Jand which, although
tidelands, had not passed to the State.” 14,
a1 2], 56 S.Ct at 28. . See also State Land
Board v. Corvalis Sand & Gravel Co, 429

U.S. 963, 375, 97 S.CL. 582, 589, 50 LEd 24
550 (1977), Knight v. United States Land
Assn., 142 US. 161, 12 S.Ct. 258, 85 LEd,

., 974 (189)). ' ‘ .

. .This fundamental distinction reflects an
important aspect of the 1851 Act enacted by
Congress. . While the 1851 Act was intended

4. In suppont of this argument the State cites 10
Montana v. United States, 450 U.S. 544, 10}
S.C1. 1245, 67 1.EA.2d 493 (1981), and Mlinois
Central R. v. Jijinois, 146 U.S. 387, 13 S.Cx. 110,
36 LE4. 1018 {3892). in suppost of its proposi.
tion thay its public trusy servitude survived the
185) Act confinmation proceedings. While
Momtans v. United States and Hlinois Centrs)
R. v. Hllincis suppon the proposition that alien-
slion of the beds of navigable waters will not
be lightly infesved, property underlying naviga-
ble waters can be conveyed in recognition of an
“international duly.” Montans v.  United
Stotes, supen, 450 U.S, at 582, 101 S &
125). Whether the Ballona Lagoon was navi-
gable under fedrral law in 1850 is open to
speculaticn. The tria) coun found only that the
present-day lagoon was navigable, App. 10 Pet.
for Cert. A-52, while respondeat Los Angeles
concrdes thai the lagoon was not navigable in
150 Brie of Respondent Los Angeles 28 The
«Nhpating ol the Dnted Maies to respect the
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w implement this country’s obligations un-
der the Treaty of Guadalupe Hidalgo, the
1851 Act also served an overriding purpose
of providing repose 1o land titles that origi-
nated with Mexican grants. As the Court
noted in Peralta v. United States, 3 Wall-
434,-18 L.E4. 221 {1865), the temitory in
California was undcrgoing s prriod of rapid
development and cxploitation, primarily as
a result of the finding of gold at Sutter's
Mill in 1848. “Sce generally J. Caughey,
California 238-255 (1953). 1t was essential
10 determine which lands were private
property and which lands were in the public
domain in order that interesied parties
could determine what land was svailable
from e govornment. The 1851 Acl was
intended “to place the titles 1o lund in Cali-
fornia upon a stable foundation, and to give
the partics who possess them an oppertuni-
ty of placing them on the records .of this
covalry, in & manner and form thel . will
prevent fuivire controvessy.” Fremont v.

United Siates, 17 How. 542, 553-554, 15-

L.Ed. 242 (1854); actord, Thompson v. Les
Angeles Farming Co, 180 US. 72, 77, 21
S.CL 289, 291, 45 L.Ed. 432 (1901).
California argues that since its pullic
trust servitude is a sovereign right, the
interest did not have 18 be reserved ex-
pressly on the federal patent to survive the

confirmation proceedings® Patents med

property rights of Mexican citizens was,-of
cousse, just such an international obligation,
made express by the Treaty of Guadalnpe Hi
dalgo and inhesent in the low of nations, see
United States v. Moreno. } Wall. 400, 404, 37
L.Ed. 633 (1863); United States v. Fossati, 2)
How. 445, 448, 16 LEQ. )85, 186 (1658).

. The Suie also argues that the Count has
‘previously secognized thal sovereign interesis
need not be asserted during proceedings con-
firming privaie shies. The Siate’s reliance on
New Ovicans v. Unitéd States, 10 Pet. 662, §
LEd. 573 (1836), and Eldridpe v. Trezevant,
16D U.S. 452, 16 S.Cu 345, 40 LEQ. 490 (1895),
in suppont of its angument is misplaced, how-
ever. Neither of these cases involved titles
confutned under the 851 Act. In New Orkans
v, United States, for example, the board of
commissioners in that case could only make
recommendations (0 Congress, in contrust 3o
the binging effect of @ decree issued by the
Hoard undei the IBS1 Act s Thus, we held in

@
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pursuaut to the-1851 Act were, of course,

- confinmatory patents that did not expand

the title of the original Mexicsn grantee.
Beard v. Federy, 3 Wall. 478, 18 l;";}d 8
(136.5). But our decisions in a line of cases
beginning with Barker v. Harvey, 18) US.
481, 21 S.Ce. 690, 45 L.Ed. 963 (1901), effec-
uyely dispose of California’s claim that it
did not have to assert its interest during the
confirmation proceedings. In Barker the
Court was presented with a claim brought
on behalfl of cortain Mission Indians for a
permanent sight of occupancy on property
d.enved from grants from México. The In-
disns’ clsim to a right of occupancy was
derived from a reservation placed on the
original Mexican grants permitting the
grantees 1o fonce in the property withew

* “interfering with the roads, cross-roads, and

other usages.™ Id, al 494, 495, 21 SCL at
695. The Court rejected the Indians’ <laim,
holding that:
“If these Indians had any claims founded
::e;he action of the Mexican Government
,abandoned them by not presenting
them t the Commission for considera-
uon_. and they could not, therefcre, ...
‘resist successfully any sction of the

government in disposing of the property.” -

g‘eitbenid that the Indians. do not claim
fee, but anly the right of accupation,
and therefare, they do not come within
the provision of :§-§ as persons ‘claiming
lands in Cak
or title deriveg from the Spanish or Mexi-
can Governmiéiil,’ it may be roplied that »
claim of u right 10 a permancnt occupan-
cy of land is one of far-reaching effect,
and it could not well be said that the
lands burdened with a right of permanent
occupancy were part of the public domain
and subject fo the full dispossl of the
United States.... Surely a cleimant
would have little reason for presenting to

that case that the City of New Orleans couid
assert public rights over riverfromt property
which were previously rejected by the board of
commissioners. New Orleans v. United States,
10 Pet., at 733-734. The decision in Eldrider v.
Trezevant, supra, did not even involve a coafir-
matony patent, but simply the question wheiher
2a outright federal gvani was cxemp from

- the Land Commission bis'claini 10 land,
and securing “a confirmation - of -that
claim, if the only result was 1o transfer
the aaked fee to him, burdened by an

* Indisn right of permanent occupan

Id. at 491492, 21 SCL 21694 (quoting

Beard v. Federy, 3 Wall. 478, 493, 18

L.Ed. 88 (1865)). '

The Court followed its holding in Barker
in 2 subsequent case presenting a similar
question, in which the Jndians claimed an
aboriginal right of ooclipancy derived from
Spanish and Mexican law that eould only be
extinguished by some affirmative act of the
sovercign. United States v. Title Ins. &
Trust Co, 265 US. 472, 44 SCu 621, 68
LEd. 1110 (1924). Although ‘it was sug-
gested 1o the Court that Mevican law ree-
oguized such an aboriginal right, Brief for
Appeliant in United States v. Title Ins. &
Trust Co., 0.T.1923, No. 358, p. 14-16, «f.
Chouteau v. Molony, 16 How. 203, 229, 14
L.Ed. 905 (1853), the Court applied its deds-
sion in Barker to hold that becguse the
Indians failed W assert their interest within
the timespan established by the 1851 Act,
their claimed right of occupancy was

- barred. The Court declined an invitstion to

overryle its decision in Barker because of
the adverse effect of such 8 decision od land
titles, 2 result that’ counseled adherence 1o s
settlod interpretation. Id, at 488, 21 SCL-

§ - 8 69%
opnia by virtue of any right -

Finally, in United States v. Coronado

‘Beach Co., 255 U.S. 472 41 SCL 9%, 65
“L.Ed. 736 (1921), the governmeni srgued

that even if the landowner had beeh award-.
d title 1o tidclands by reason of 3 Mexican
grant, a condemnaxtion award should be re-

duced 1o reflect the interest of the state in

the tidelands which it soquired when it

entered the union. The Court expremly
rejected the government’s asgument, hold-
ing that the patent

were con-

long-sianding local faw permiting construction
of a levee on private prepenty for public safety
purposes. While the Coyst held that the feder-
al patent did not extmpuish (he servifude, the
interest asseried iy (hat case. was nof @ “nght
of permanem pency.” Barker v. a3
185 US. 481, 491, 21 S.Ci. 880, 69¢ (1501),
surh ac that asserted by the State in this case

cy.”
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Periaps :hc!cﬂ mcans of defioiig a collateral attack is to show the converse
corrollary, or ¥ direct attack on a patcal. As was stated in the previous paragraphs, &
direct attzck upen a land patent is an action for fraud or mistake brought by the
government or & pasty acting in its place. Thercfore, a collateral attack, by definition,
is any attack upon a patcat that is not covered within the dircct attack list. Pechaps
the most prevalent collateral attack in property law today is a2 mortgage or deed of

trust forcclosure on a color of dile. In these instancecs, ¢ i determined that the com- -

plete tide and interest in the land is purchased by the mortgagee or another in his
place. Such a determination displaces the patentee’s ownership of the title without the
coutt ever ruling that the patent was acquired through fraud or mistake. This is
against public policy, legislative intent, and the overwhelming majority of case Jaw.
Therefore. it is now necessary to determine the pateat’s role in American property law
today fo sec what powers the courts of equity have in protecting the rights of the
challengers of patents.

The attitude of the courts is to promote simplicity and certainty in title oansac-
doas, ihereby tiey follos whatis in the chain of title and not what is outside. [Sabo v.
Horvath, 559 P. 2d 1038, 1044 (1976).} Howcver, in equity courts. title under a2 patent
from the government is subject 10 control to protect the rights of parties acting in a
fiduciary capacity. [Sanford v. Sanford. 139 U.S. 290 (1891).) This protection
however does not include the invalidation of the patent. The defermination of the
land department in matters cognizable by it. in the alienation of lands and the validity
of patents, cannot be collaterally attacked or impeached. [/d.] Thercfoet the couns
have had to devise another means 10 control the paicnice, if not the patent itsclf. As

ststated in Raestle v. Whitson {582 P. 24 170. 172 (1978)]. “Thc land patent is the_
highest evidence of title and is isomune from collatecal attack. This docs not preclude

» court from imposing a coastructive trust upoa the patentee for the beacfit of the
owners of an cquitable interest,” This then explains the most equitab) court

™~ may cffectively restrict the sometimes harsh justice handed down by'a strict court of
law. Equity courts will impose a trust upon the patentee until the d b;::yn

‘ AJA: has been sh(cd:zﬂlenl can 0ot be collaterally attacked. therefore the ibd can

pot be sold or taken by the courts ualess there is srong evidence of fraud or mistake.
However, the courts can require the paientec to pay 2 ccrtain amount at regular inter-!

vals until the debt is paid. unless of course, there isa p_pﬁcxwll}thgﬂ_@&_%

debt itself. This is the main purposc of the patcnt in this growing cpidemic of farm
foreclosures that defy the public policy of Congress. the legislative intent of the
Statutes-At-Large. and the Jegal authority as to the type of land ownership possessed

in America. Why then is the rate of foreclosurcs on the rise?
" ¢ Titles to Jand today, as was stated carlier in this memorandum, are normally in the
“form of colors of title. This is becanse of the trend in recent property law to maintain
the status quo. The rule in most jurisdictions, and those which bave adopted 3
grantor-grantec index in particular, is that a deed outside the chain of title docs pot
act a3 a valid conveyance and docs ot scive notice of a defect of titke on a subsequent
purchaser. These decds outside the chain of title arc koown as “wild docds.™ {Sabo v.
Horvath. 559 P. 2d 1038, 1043 {1976); sec also Porter v. Buck. 335 So. 24 369, 371
v (1976); The Exchange National Bank v. Lawndale National Bank, 41 Ill. 24 316, 243
N.E. 2d 193, 195-96 (1968).] The chain of tithe for purposcs of the marketable title

44 Lend Potrnts

; 95 U.S. 857; 271 U.S.669; 144 SE 501

. surance simply to guaranier a maskctable tide. Wone, a practice has p!xkd 8
some of the states . . . of permitting actions to determine titles to be maintaned upon
wartanis for land (warranty decds) and other titles not complete or begal in their
characicr. This practice is against the intent of the Constitution abd the Acts of Con-
gress. {Bagnell v. Broderick. 38 U.S. 438 (1839).} Such lesser titles have no value in
actions brought in federal courts notwithstanding a state legislature which may have
provided otherwise. |Hooper e1. al v, Scheimer. 64 1.5, {23 Bow.) 235 (1859).] )1 s
in fact possidle that the state legislarures have even violated the Supremacy Qlause of
the United States Constitution. These actions are against the intenl of the Founding
Fathers and against the Icgislative intent of the Congressmen who coacted the

© Statutes-At-Large creating the land patent or land grant. This patent o1 grant, since
the 1and grant has been stated to be another name for the patent, the terms being

onymous |Northern Pacific Railroad Co_v. Borden. 46 F. 592. 617 (1891 ]

prevented every problem that was created by the advent of colors of title. marketable

* ttles. and raortgages. Therefore it is nccessary 10 determine the validiry of returning
\ 16 the patent as the operative ritle. :

{11 Tex. 430)

Atty. Gen. v. Barstow, 5 Wis. 527)

gxecuted by persons and private _corporations without those soverxigy _powers.
|Leading Fighter v. County of Gregory. 230 N.W. 2d 114, 116 (1975).] As was stated
carlier, the Araerican people in creating the Constitution and the government formed
under it, made such a document and government as sovereigns. retaining that status
even after the creation of the government. [Chisholm v. Georgia. 2 Dall. (U.S.) 419
(1793).] The government as sovereign passcs the title to the American people creating
in them sovercign frocholders. Thercfore, it follows that the Amcrican people, as
sovereigns, would also have this authority to transfer the fec simplc tide, through the
patent, to others. Cases have been somewhat scarce in this area. but there is some
case law to reinforce this idea. In Wilcox v. Calloway {1 Wash. (Va.) 38, 38-41
(1823)), the Virginia Court of Appeals heard a case where the patent was brought up
or reissued 10 the parties four separate times. Some of the issuances of the patent
came before the creation of the Constitutional United States goverument. and some
occurred during the creation of that government. The courts determined the validity
of those patents. recognizing cach actual acquisition as being valid. but reconciling
the differences by finding the first patent, properly secured with all the necessary re-
quisite acts fulfilled. carried the title. The other patents.and the necessary acquisition
of a new patent each time yielded the phrase “lapsed patent;™ a lapsed patent being
one that must be reacquired 10 perfect the title. {/d. ] Subsequent patentees take sub-
ject to any reservations in the original patent. {State v. Crawford. 441 P. 2d 586, 590
{1968).]

A patenc regularly issued by the government is the best and only evidence of »
perfect title. The actual patent should be sccured to place 3t rest any question as 10
validity of entries {possession under a claim and color of title). [ Young v. Miller. 125
So. 24 257, 258 (1960).} Under the color of title-act, the Secretary of Intetior Tsy be-
required to issue s patent if certain conditions havé bocn met. and the frecholder and
bis predecessors in title are in peaccful, adverse possession under claim and color of
titke for more than a specified period. {Beaver v. United Siates. 350 F. 2d 4, cert.
denied 387 U.S. 937 {1965).] A description which will identify the lands (and posses-
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MUST BE TENDERED FOR CONTRACT TO EXIST*

'We the Pecple'" (Wis.

"Banks canNOT LOAN CREDIT" (194 NW 429

“A Lawful Consideration (31.USC 371)

W' Sovereignty resides in

&

X Patents are issued (and theoretically passed) between sovcrtims.*A . and deeds are
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